








Yale Journal of Law and Feminism

In addition, although the potential emotional harm to the surrogate is a
frequent topic of discussion in debates about surrogacy, the potential emotional
harm to the intended parents receives much less attention. The intended parents
plan for a child at least as long as parents who reproduce through traditional
means-even longer, to the extent that finding gamete donors and a surrogate
and then waiting through the preparation and medical procedures is a longer
period of "trying to conceive" than traditional sexual reproduction. Throughout
this time, intended parents invest financially in preparing for their child's
arrival, plan to take maternity or paternity leave, and generally ready for their
child's birth as any other parents would. Intended parents often support the
surrogate not only financially through covering the costs of her pregnancy, but
also participate in the pregnancy by attending doctor's visits with the surrogate.
In many ways, intended parents act akin to a biological father who is no longer
partnered with the biological mother, in that they feel a clear tie to the
developing fetus, go through the practical and emotional process of preparing
to be a parent, but do not go through the pregnancy themselves. The loss of the
child for whom they have waited and anticipated would be just as traumatic as
a father whose partner lost a wanted pregnancy.

In the context of abortion rights, Jennifer Hendricks stated that
antiabortion arguments "are based on traditional, paternalistic views that
women should be protected from poor decisions, or from coercion, by
eliminating their choices, rather than by informing and empowering their

131-*
decisions." Similar views protecting pregnant women from poor advance
decision-making appears to motivate treatment of surrogates' intent. The
contrast between rhetoric discussing the "harm" to surrogates and surrogacy
regulation discussed above highlights the problem: if pregnancy itself creates
the harm of surrogacy, why do many states allow gestational, but not genetic,
surrogacy? It seems unlikely that a gestational surrogate can detach herself
from the fetus where a genetic surrogate cannot.

Indeed, the different intuitions regarding gestational versus genetic
surrogates seem premised on some of the same assumptions that underlie the
evolutionary biology arguments, outlined above in section I.B, that biological
parents do a better job of parenting than parents who are not biologically
related to their children. As June Carbone and Naomi Cahn have exhaustively
detailed, however, this argument is unconvincing-and moreover, existing
parentage regimes have rejected biology as a necessary condition of parentage.
The perceived difference between gestational and genetic surrogacy thus
appears to rest on a conclusory instinct that a genetic surrogate is giving up
"her" child, whereas a gestational surrogate is not.

131. Jennifer S. Hendricks, Body and Soul: Equality, Pregnancy, and the Unitary Right to
Abortion, 45 HARV. C.R.-C.L. L. REv. 329,336-37 (2010).
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A woman is free to donate an egg to another woman and voluntarily opt
out of her parentage status to any resulting child. A gestational surrogate is in

several jurisdictions able to carry a fetus to term and voluntarily opt out of her
parentage status to that child. Indeed, at least one writer has argued that not to

do so, when men may use biological evidence to rebut paternity, would violate
the Equal Protection Clause.' 32 If a woman does both, however-if she intends

to donate her egg and carry an embryo created with that egg to term, to be the

legal child of an intended parent or parents-a significant number of states
distrust her intent. The reason appears to be a well-meaning but unsupported
belief that women's advance intent before pregnancy is uninformed and

ultimately incorrect. This conviction, however, rests upon a stereotype of
women's natural mothering instincts. Crediting the intent of surrogates by
utilizing intent as one tool in a parentage regime will thus not only facilitate the
planning of intended parents, but also address one gendered facet of parentage

determinations.
The next section turns to the other side of the gender divide and assesses

how incorporating intent into statutory parentage regimes would affect the

parental rights of unwed fathers.

B. Gender

Parental intent is treated differently depending on whether the intent

belongs to a man or a woman. Fatherhood, as discussed earlier, may be

established through the marital presumption, or may be imposed upon the
biological father if the mother seeks child support from him. 33 Biological

connection alone, however, is not enough to establish fatherhood. In a famous
line of "unwed father" cases, the Supreme Court established that "[d]e facto, if

not de jure, it is the gestational mother who controls whether a biological

father... is able to establish a relationship with the child and thereby secure

parental rights."'3 4 The Supreme Court is thus at least minimally concerned

with the timing of intent to be a father, but only post-birth intent. The

inconsistent treatment of unwed fathers thus illustrates two points about intent:

first, that existing recognition of intent only happens after birth, where prebirth

intent has the potential to have the most effect in parentage determinations; and

second, that intent is currently acknowledged only where it fits existing gender

stereotypes.

132. Emily Stark, Born to No Mother: In re Roberto D.B. and Equal Protection for Gestational
Surrogates Rebutting Maternity, 16 AM. U. J. GENDER, SOC. POL'Y & L. 283, 294 (2007-2008).

133. Contrasting fathers to lesbian mothers, Susan Dalton argued that men can more easily become
social fathers to nonbiological children than women can become social mothers to the biological
children of a same-sex partner. See Dalton, supra note 58.

134. Baker, supra note 35, at 46.
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1. Fathers and Time

In a line of cases beginning with the 1972 case Stanley v. Illinois,135 the
Supreme Court has established that unwed biological fathers must create a
substantial relationship with their children before they have constitutionally
recognized parental rights. Some of the Court's explanations as to why
unmarried fathers must also create a relationship with the child-a requirement
that unwed mothers need not meet-focus on the importance of proving
fatherhood through actions maintained throughout childhood. The younger the
child, in other words, the less of a father the Court sees.

For example, in Caban v. Mohammed, the Court was faced with a
biological father seeking to prevent the adoption of the child by the biological
mother's husband. 136 The unwed father prevailed in his argument, but the
Court's explanation placed considerable importance on how much time had
elapsed since the child's birth: "Even if unwed mothers as a class were closer
than unwed fathers to their newborn infants, this generalization concerning
parent-child relations would become less acceptable as a basis for legislative
distinctions as the age of the child increased."1 37 The Court explicitly rejected a
blanket gender-based distinction as justified by a "universal difference between
maternal and paternal relations at every phase of a child's development." 38

The rejection of a gender-based distinction, however, was not untempered, as
Justice Powell suggested that a distinction between unwed mothers and fathers
could be legitimate when the child was very young-particularly if finding and
identifying the father would be an impediment to a child's adoption at a very
young age-as opposed to when the child was older and the "father has
established a substantial relationship with the child and has admitted his
paternity."l39

A similar reasoning focusing on post-birth action is present in cases
dealing with the citizenship status of children born to one American citizen
parent. In 2000, the Supreme Court decided Nguyen v. INS, in which the child
of an American citizen father and a Vietnamese mother faced deportation after
being convicted of sexual assault on a child. 140 Federal law provided that if a
child was born abroad and out of wedlock to an American citizen mother, the
child was an American citizen. 141 If the American citizen parent was the father,
however, a series of substantive requirements applied, including that the

135. 405 U.S. 645, 646 (1972).
136. 441 U.S. 380 (1979).
137. Id. at 389.
138. Id.
139. Id. at 393.
140. 533 U.S. 53 (2000).
141. Id. at 60 (noting that the mother must have been physically in the United States or an outlying

possession for at least one continuous year).
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father's paternity had to be acknowledged or adjudicated. 142 The Court held
that the statute's gender-based classification did not violate equal protection,
even under heightened scrutiny. The Court justified the distinction according to
gender with the "different relationships" 43 of mother and father to the child at

birth, which the Court concluded served two important governmental interests:
first, establishing that a parent-child relationship did actually exist; and second,
guaranteeing "that the child and the citizen parent have some demonstrated

opportunity or potential to develop ... a relationship ... that consists of the

real, everyday ties that provide a connection between child and citizen parent

and, in turn, the United States." 144 Justice Kennedy's opinion for the Court

argued that the difference between mothers and fathers served both purposes.
One thread of argument resembled the argument in Stanley that for practical

purposes it was legitimate to focus on the mother at birth because she could be
more readily identified: "[I]t is not always certain that a father will know that a

child was conceived, nor is it always clear that even the mother will be sure of
the father's identity."l 45 Justice Kennedy argued that this meant that the

government could constitutionally require "some opportunity for a tie between

citizen father and foreign born child which is a reasonable substitute for the

opportunity manifest between mother and child at the time of birth."

The Court's focus on the moment of birth as a definitive point in time

regarding both identification of parents and the creation of a parent-child

relationship bears specifically upon the timing of parental intent, and has not

received much criticism or attention. The next section explores the constitutional

arguments about parentage, which further illuminate the interaction of time and
parental status.

2. Constitutional Dimensions

Constitutional arguments regarding parental rights have primarily taken

two forms. First, there is a robust proposal that the right to privacy that

encompasses the choice not to procreate also includes a choice to procreate.

For example, John A. Robertson has argued that although only "avoidance of

procreation" has received specific doctrinal protection, "[i]n dicta, . . . the

Supreme Court on numerous occasions has recognized a married couple's right

to procreate in language broad enough to encompass coital, and most noncoital,
forms of reproduction." 47

142. Id. at 59.
143. Id. at 68.
144. Id. at 64-65.
145. Id. at 65.
146. Id. at 66.
147. John A. Robertson, Embryos, Families, and Procreative Liberty: The Legal Structure of the

New Reproduction, 59 S. CAL. L. REV. 939, 955, 958 (1986); see also Skinner v. Oklahoma, 316 U.S.
535, 541 (1942) (referring to procreation as a "basic liberty").
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Second, a handful of plaintiffs have made equal protection arguments in
the context of surrogacy. 148 These arguments discuss the different treatment of
male and female parentage, but focus on mothers and their ability to present
biological evidence, either to prove or to disclaim maternity. The disputes
arose from the common availability of a procedure by which men could present
biological evidence either showing that they were the biological father of a
child, and seeking to be recognized as the legal father; or showing that they
were not biologically related to the child, and thus disestablishing their
paternity. Such determinations were traditionally, for obvious reasons, only
made in relation to fathers. In the context of surrogacy, however, pregnancy
and biological relationship can be split, and several women involved in
surrogacy agreements argued that they should have the same ability as
potential fathers to prove or disprove relationships.

The deeper gender difference underlying unwed father cases, however, is
the stereotype that men are unwilling and ill-equipped to take on the
responsibility of caring for children.149 Such a stereotype has been implied in
Supreme Court opinions. In Stanley v. Illinois, for example, Chief Justice
Burger's dissent notes that "[c]enturies of human experience buttress this view
of the realities of human conditions and suggest that unwed mothers of
illegitimate children are generally more dependable protectors of their children
than are unwed fathers."' 50

One could ask, therefore, whether surrogacy cases might, by splitting
biology and intended parentage, demonstrate further inequality in how easily
men and women can opt into parenting. It is hard to isolate gender, however, in
the context of surrogacy. First, as Busby and Vun discovered, contested
surrogacy agreements are generally from the 1980s and 1990s, and involve
genetic surrogacy rather than gestational surrogacy.15 The Baby M case is
typical: the child at issue was the biological child of the intended father and the

148. J.R. v. Utah, 261 F. Supp. 2d 1268, 1294 (D. Utah 2002); Soos v. Superior Court, 897 P.2d
1356, 1361 (Ariz. Ct. App. 1995).

149. Nancy E. Dowd, From Genes, Marriage and Money to Nurture: Redefining Fatherhood, 10
CARDOZO WOMEN'S L.J. 132, 136 (2003) ("One gender challenge is the very definition of masculinity
in anti-care, anti-nurture terms, linked to the promotion of homophobia in the definition of
masculinity."); Nancy E. Dowd, Law, Culture, and Family: The Transformative Power of Culture and
the Limits ofLaw, 78 CHI.-KENT L. REV. 785, 792 (2003); Katherine T. Bartlett, Saving the Family from
the Reformers, 31 U.C. DAVIS L. REV. 809, 837-38 (1998) ("On average, mothers are available for their
children twice as much as fathers and spend three times as much time interacting with their children (as
opposed to passive babysitting)."); cf Clifford J. Rosky, Like Father, Like Son: Homosexuality,
Parenthood, and the Gender ofHomophobia, 20 YALE J. L. & FEMINISM 257, 265-66 (2009) (noting that
mothers are more likely to be the primary caretaker ).

150. Stanley v. Illinois, 405 U.S. 645, 666, (1972); see also Laura Oren, The Paradox of Unmarried
Fathers and the Constitution: Biology "Plus" Defines Relationships; Biology Alone Safeguards the
Public Fisc, 11 WM. & MARY J. WOMEN & L. 47, 53 (2004-2005) (arguing that Burger "implied that
without marriage, adoption, or some other legal undertaking, men were per se reluctant fathers").

151. Busby & Vun, supra note 99, at 14; see also Pamela Laufer-Ukeles, Gestation: Work for Hire
or the Essence of Motherhood?: A Comparative Legal Analysis, 9 DuKE J. GENDER L. & POL'Y 91, 98
(2002).
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surrogate. Parentage was resolved by deeming the biological parents to be the
legal parents, and then custody was decided between the two in a similar
manner as if they were divorced parents fighting over custody.152 Cases arising
because a surrogate reneges on the agreement, therefore, do not isolate gender
from biological connection.

Another context in which both male and female intended parents seek to
establish parentage of a child to whom they are not biologically related occurs
when the intended parents are a same-sex couple. In many such cases, one of
the same-sex partners is the biological parent of a child-born either through
surrogacy or artificial insemination-and the other partner seeks to be
recognized as the second legal parent. Such cases illuminate gender stereotypes
in parenting, but primarily in contrasting same-sex couples to heterosexual
couples. As Susan Dalton explained, "the courts continually assume that
marriage is the only appropriate venue for family construction and that nature
imposes restrictions on the configuration of the parenting dyad," 53 and by
"narrowly constructing parenthood in ways that preserve traditional
constructions of motherhood and family."1 54 ART thus provides more
information about stereotypes of homosexual versus heterosexual parenting
than purely male versus female parenting.155

Examining arguments in the unwed father cases, however, help to uncover
the significance-at at least in the eyes of current family law-of the moment
of birth in establishing parentage. As discussed above in the context of unwed
fathers, the Supreme Court focuses on the moment of birth as determinative for
a few reasons: easy identification of a parent, efficient identification of a
financially responsible party, and a belief that mothers are more emotionally
bonded with newborns than fathers.156

Even if these reasons are valid after birth, however, they are not equally
valid throughout time. It is true, whether the concern is the paternity of a child
of unwed parents or the citizenship status of that child, that the easiest person
to identify as a parent will be the woman physically giving birth to the child.
As discussed above, however, the development of surrogacy has decoupled
pregnancy and biological relationship. While current reproductive technologies
ensure that at least one person is present at birth, therefore, the woman giving
birth is not necessarily the parent as family and immigration law contemplate
it.

152. In re Baby M, 537 A.2d 1227 (1988).
153. Dalton, supra note 58, at 290.
154. Id. at 293.
155. See Jessica Hawkins, My Two Dads: Challenging Gender Stereotypes in Applying California's

Recent Supreme Court Cases to Gay Couples, 41 FAM. L. Q. 623 (2007) (arguing that UPA should be
applied in the same way to female and male same-sex couples); Rosky, supra note 149, at 279-94
(comparing treatment of gay fathers and lesbian mothers).

156. Stanley v. Illinois, 405 U.S. 645, 665 (1972) (Burger, C.J., dissenting).
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In the context of unwed fathers, the Court seems concerned with
development of a significant relationship between father and child. As Jennifer
Hendricks summarized, the Court held "that the father is differently situated at
the time of birth and that he remains differently situated unless and until he
establishes a caretaking relationship with the child." 57 An intended father
through surrogacy, however, can signal his clear intentions to be present and
involved in his child's life, committing to the relationship that will trigger
constitutional parental rights or transmit American values and culture. To the
extent that unwed fathers are held financially responsible for their children,
moreover, identifying intended parents as legal parents would also provide
financial protection that is currently lacking should the intended parent die
before the child's birth. Recognition of intended parents as legal parents
would thus address both the equal protection concerns focused on the gender of
the parentsl59 and financial protection for the resulting child.

IV. PREBIRTH PARENTAGE ORDERS

As discussed above, intent is currently treated inconsistently by family
courts faced with difficult factual problems arising out of ART. Greater
incorporation of intent to be a parent as a parentage rule would resolve this
inconsistent treatment as well as begin to address the broader problem that
parentage is currently only determined after birth, where prebirth resolutions
would establish legal parentage and all of the attendant protections for children
who are currently left unaddressed by existing law. I propose the use of
prebirth parentage orders as an initial means of incorporating intent into
parentage rules. A prebirth order directs who the legal parent or parents of a
future child will be. Most concretely, such an order directs which names will
appear on the child's birth certificate, but the order also prevents later
challenges to the child's parentage.

Use of prebirth parentage orders would be a significant change from
existing law. In state law currently, the trend is firmly against prebirth
determination of parentage. Only a handful of states have entertained prebirth
determinations in any form. California state law, for example, specifically
allows actions determining parentage to be brought before the birth of the
child, but specifies that enforcement of any order will be stayed until after the

157. Jennifer S. Hendricks, Essentially a Mother, 13 WM. & MARY J. WOMEN & L. 429, 441
(2007).

158. See Courtney G. Joslin, Protecting Children (?): Marriage, Gender, and Assisted
Reproductive Technology, 83 S. CAL. L. REV. 1177 (2010).

159. See Marjorie Maguire Shultz, Legislative Regulation of Surrogacy and Reproductive
Technology, 28 U.S.F. L. REV. 613, 617-18 (1994) ("In my judgment, equitable gender opportunity
requires legal approaches that offset biologically imposed limits on men's involvement in reproduction
and childrearing, just as the law should offset women's biologically imposed disabilities in the
employment market.").
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child's birth.160  The Massachusetts Supreme Court held in 2001 that
Massachusetts probate and family courts had the authority to issue a prebirth
parentage declaration, although by the time the issue reached the court the
child had been bom.161 By contrast, a number of states-generally those states

that also explicitly prohibit surrogacy in state law-also expressly prohibit any
action determining the parentage of a child until after the child's birth.162

A small number of states that do not expressly permit prebirth parentage
orders do allow or even require pre-conception judicial approval of surrogacy

agreements.163 Such requirements thus parallel some of the mechanism of a

prebirth parentage order, in that all of the parties to the agreement are part of a

formal court proceeding before a pregnancy is begun. In such states, approval
of the surrogacy agreement could be easily combined with issuance of a

prebirth parentage order.

A. Mechanism

A prebirth parentage order would add one step between reaching a

surrogacy agreement and the fertility clinic's taking steps to begin the

surrogate's pregnancy. Surrogacy agreements, depending on the jurisdiction,
currently encompass multiple topics, including economic compensation to the

surrogate, storage arrangements of embryos not implanted in the first attempts

at pregnancy, and other issues arising out of the surrogacy process itself.

Prebirth parentage orders, by contrast, address one issue only: the legal

parentage of the resulting child.164
After a surrogacy agreement is agreed to, the intended parents would seek

a prebirth parentage order from the family court in the jurisdiction in which the

surrogate expects to give birth (in most circumstances, the jurisdiction in which

she resides). All potential parents as identified by state law, however, would be

party to the proceedings. For example, in the context of gestational surrogacy,
potential parties would include the intended parent or parents, egg donor,
sperm donor, gestational surrogate, and the surrogate's husband.

Notably, not every one of these parties would be involved in every single

case. For example, egg and sperm donors would typically not need to provide a

160. CAL. FAM. CODE § 7633 (West 2006); Maguire Shultz, supra note 162 at 643-44.
161. Culliton v. Beth Israel Deaconess Med. Ctr., 756 N.E. 2d 1133, 1138 (Mass. 2001). The

intended parents filed a complaint seeking a declaration of their legal parentage as well as an order
directing the hospital to list the intended parents as parents on the child's birth certificate. Id. at 1136.
Such orders would be available only where the intended parents were also the biological parents of the
child and the surrogate had no objection to the order.

162. See Mary Patricia Byrn & Steven H. Snyder, The Use of Prebirth Parentage Orders in
Surrogacy Proceedings, 39 FAM. L.Q. 633, 642 (2005).

163. Id. at 651.
164. Pregnancies involving ART often involve multiple births such as twins or triplets, and prebirth

parentage orders would thus be drafted to apply to the child or children produced by a single pregnancy.
For ease of reading in this section, however, I will use "child" exclusively.
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second statement waiving parental status, as such donations are generally made
in a clinical context and already involve standard waivers of parentage. To the
extent that such waivers do not already exist, or the donor might have a
functional claim as in KM v. EG, the donor would participate in the prebirth
parentage order. Similarly, I propose that prebirth parentage orders be available
to both gestational and genetic surrogates, for example, which could remove
egg donor from the list. Key, however, is that every potential parent under the
state law of the relevant jurisdiction is included in the proceeding.

The main purpose of the order would be to determine with finality who the
legal parent or parents of the future child will be. There is thus an important
time component to the order, making clear both the start and end dates of its
applicability.

Examining the start of the order, prebirth parentage declarations should be
based on agreements entered into before conception of the child occurs. In the
context of assisted reproduction, conception is an imprecise term, and could be
identified at a minimum of two points: first, when sperm and egg meet; second,
when the resulting embryo implants in a woman's uterus. 165 The difference is
important because multiple embryos are typically created in pursuit of a single
pregnancy. Extra embryos are often stored by fertility clinics for years, both to
use if the first pregnancy is not successfully carried to term or if intended
parents later desire a second pregnancy. Courts have already been faced with
biological parents who disagree as to later use of stored embryos.166 Prebirth
parentage orders that would apply to embryos, therefore, introduce obvious
problems in that an order could be issued years before the embryo was ever
implanted and brought to term. Similarly, if an order applied to every embryo
created, one order could potentially apply to dozens of future pregnancies and
children. Each prebirth parentage order should thus specify that it applies to
one pregnancy, the beginning of which is defined by one or more embryos
simultaneously implanting in the surrogate's uterus. Thus if multiple embryos
successfully implant, one order will settle the parentage of both twins.

Similarly, orders must also be specific as to duration of the agreement,
specifying an end date to the order's efficacy. If the intent to become a legal
parent was indefinite, for example, one agreement could in theory be used
decades after its execution if it took that long for a surrogate's successful
pregnancy to be begun and carried to term. Instead, agreements should apply to
one pregnancy carried to term, and should have a time limit: if a pregnancy has
not commenced within one year, the agreement must be re-executed to be the
basis for a prebirth parentage order.

165. See Dara E. Purvis, Of Financial Rights of Assisted Reproductive Technology Non-Marital
Children and Back-up Plans, 83 S. CAL. L. REV. POSTSCRIPT (Jan. 2011).

166. See id.; see also, e.g., Litowitz v. Litowitz, 48 P.3d 261, 262 (Wash. 2002).
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As for the content of the court's involvement, the approach that most

incorporates the advantages of intent as a parentage regime would be to

provide procedural protections for the parties involved, and so long as the court

was satisfied that the parties fully understood the consequences of the order, to

issue a prebirth parentage order specifying that the intended parents would be

the legal parents of the resulting child.
Protections for the decision-making process of the involved parties could

incorporate protections that would prevent some of the issues that have given

rise to challenged surrogacy agreements in recent years. For example, a

Massachusetts court suggested that courts consider factors such as

psychological evaluations of all parties involved, whether the parties received

legal advice, and whether the surrogate mother had carried at least one

pregnancy to term.167 Courts could similarly review the surrogacy agreement to

ensure that compensation for the surrogacy was not so high that it could be

seen as economic coercion. Such conditions could be incorporated into the

requirements for securing a prebirth parentage order, rather than used after

birth as a factor in considering whether to enforce an existing surrogacy

agreement.
Courts considering such an order could also highlight particularly

problematic contingencies that private surrogacy agreements often do not

address through an inquiry analogous to a plea colloquy. For example, the

intended parents could be asked whether they have considered whether their

plans would change if they divorce before the child's birth, or whether all the

parties have discussed what will happen should prenatal testing reveal

abnormalities in the fetus. Because surrogacy agreements are usually drafted by

fertility clinics, the focus of such agreements is on the responsibilities of the

clinic during the course of the pregnancy rather than potential disputes that

would not directly involve the clinic. Prebirth parentage orders would thus

prompt or even require the parties to consider potential areas of concern that

are currently underserved by surrogacy agreements.

Finally, prebirth parentage orders could incorporate substantive

requirements. In California and Massachusetts, for example, the two states that

at least theoretically could determine parentage prebirth, courts have specified

that such orders would be issued only when the intended parents are also the

genetic parents of the child.168 As argued above, this article contends that intent

alone is a desirable rule both for policy-based and normative reasons, and need

not be applied only where another parentage regime such as biology would also

apply. Because such substantive restrictions could be incorporated into a

court's review before issuing a prebirth parentage order, however, such orders

could be employed even in states with such restrictions.

167. See R.R. v. M.H., 689 N.E.2d 790, 797 (1998).
168. See Byrn & Snyder, supra note 165, at 645, 649.
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States could also require prebirth parentage orders to be secured for all
surrogacy agreements. Currently, Texas and Utah have adopted provisions of
the Uniform Parentage Act that require judicial preauthorization of surrogacy
agreements, as well as relatively restrictive substantive requirements, in order
for the agreement to be recognized. 69

B. Legal Effect

The direct consequence of a prebirth order would be that the names of
intended parents should be entered on the child's birth certificate at delivery in
the hospital and as subsequently filed with the relevant state agency.170 The
primary functions of parental status in this context would be first, to establish
benefit and intestate inheritance rights of the child should anything happen to
the intended parent prebirth, and second, to establish from the moment of birth
who the legal parent(s) of the child are.

Significantly, prebirth parentage orders would be final determinations of
legal parentage, so long as the proceedings were procedurally fair. Orders
would be binding on later contestations of legal parentage, so long as the later
contestations involved the same parties. In other words, after the order was
issued (whether before or after the child's birth), only two types of challenges
could be entertained. First, if something about the proceedings was unjust-for
example, a surrogate had not had independent counsel-the the order could be
set aside. Second, if a person who should have been part of the proceedings
was left out, that person could challenge the order.

Such proceedings would not necessarily reopen the order, and might not
even disturb the original order's conclusion. For example, if the spouse of an
intended parent was left out of the proceedings and prebirth parentage order,
they would likely be able to secure parentage rights through a second-parent
adoption of the child after birth, leaving the original order intact. If, by
contrast, a surrogate proved that her involvement in the order was improper-if
she did not meet substantive requirements such as having brought a previous
pregnancy to term, for example 7' -the result would not necessarily be that the
surrogate gained parental status over the child. Rather, the parentage order

169. See TEX. FAM. CODE ANN. §§ 160.751-763; UTAH ANN. CODE §§ 78B-15-101 (West 2011);

see also Byrn & Snyder, supra note 165, at 653.
170. Interestingly, there appear to be no reported cases involving a surrogate pregnancy delivered

outside of a hospital, such as through a home birth, possibly because home births are discouraged for
pregnancies of twins or triplets, which are more frequent in pregnancies begun through IVF. If a
surrogate's pregnancy was delivered at home, in any case, the prebirth parentage order would apply to
the birth certificate as filed with the state agency; the sole difference would be that it would be filled out
and filed by the parents themselves according to state law.

171. New Hampshire currently requires that surrogates have "a documented history of at least one
pregnancy and viable delivery," and could build the requirement into securing a prebirth parentage
order. N.H. REV. STAT. ANN. § 168-B:17 (2012).
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would be void, and a family court would apply existing regimes, such as those
courts already apply in disputes regarding surrogacy agreements.

In the absence of such circumstances, however, the parties to the order
would not have a claim to challenge the prebirth parentage order. This would
apply whether it was a gestational mother claiming parentage or an intended
parent wishing to disclaim parental status-appeals would only be heard if they
were based on procedural problems as described above.

C. Benefits and Objections

One of the chief problems with potential use of intent as a parentage
regime is that intent to be a parent is difficult to express. The use of court-

issued orders addresses this concern, by requiring a clear, formalized

expression of intent. Although intent as expressed through action or verbal

statements might be considered in the case of a parentage dispute, prebirth
orders require intent to be clearly manifested in a signed record in order to

become dispositive. This is in keeping with model statutes that already provide

for some circumstances in which consent to become a parent is expressed in

writing. For example, the ABA Model Act specifies that "consent by an

individual who intends to be a parent of a child born by assisted reproduction

must be in a signed record. 172

Another advantage to the involvement of a court in issuing prebirth

parentage orders is that it avoids some of the problems that arise from a purely

contractual model of parentage determination. As mentioned above, surrogacy

agreements are generally drafted by the fertility clinic assisting in the

surrogacy, and thus naturally focus on potential problems that would affect the

clinic, rather than issues that would arise solely between the surrogate and
intended parents. Additionally, a purely contractual model introduces

complications that are more problematic in the realm of family law: for

example, if a party to a surrogacy agreement wanted to back out of the

agreement, contractual analysis would likely look to monetary damages as a

remedy. Payment of monetary damages by one potential parent to another

could easily be characterized as selling a baby, which is prohibited by all fifty
states. Contractual models would also potentially allow more detailed

agreements based on future contingencies. Married intended parents might sign

a surrogacy agreement providing that in the case of divorce before the child's

birth, only the wife would be deemed the legal parent of the child. This would

in effect excuse the husband from what would otherwise be an unavoidable

child support obligation. Public policy strongly supports stability and

172. MODEL ACT GOVERNING ASSISTED REPROD. TECH. § 604(1) (2008).
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permanency in decisions regarding parentage, and a single pre-conception
proceeding serves that goal better than a purely contractual analogy.

Another potential objection to the use of prebirth parentage orders arises
from the prebirth recognition of future parental status. It could be argued that
recognizing future parental status would strengthen a man's ability to prevent a
woman pregnant with his child from terminating that pregnancy.

It is important to note, however, that this would be future parental status,
not parental status recognized before a child's birth. The order would direct the
names of intended parents to appear on the child's birth certificate and to be
identified as parents in the future, not "John Smith is the father, with all
accompanying rights and obligations, of fetus A." In this sense, the status of
intended parents is the same as that of biological parents during pregnancy;
there is an expectation of future parenthood, but not actual parental status and
its attendant rights.173

Currently, even the undisputed future parent of a fetus does not have the
right to intervene in a woman's choice to terminate her pregnancy. The
Supreme Court held two decades ago that even requiring notice to the husband
of a married woman seeking an abortion was an unconstitutional undue burden
on the woman's privacy right to an abortion.' 74 Notably, the statute at issue
waived the notification requirement if the woman stated in writing that her
husband was not the biological father of the fetus-so the Supreme Court held
that a man whose paternity was not in question nonetheless did not have the
right to know his spouse was seeking an abortion.1 75 Therefore, the prebirth
parentage order would not create any new rights of the intended parent against
another party. Just as currently the biological father of a fetus who is married to
the biological mother-a man whom state law clearly identifies as the father of
any resulting child-does not have the ability either to compel his wife to
terminate the pregnancy or to prevent her from obtaining an abortion, securing
parental status in advance of the child's birth would not create new claims
against the pregnant woman.176

Importantly, this means that intended parents would not have the ability to
prevent the pregnant woman from seeking an abortion, or to force her to have
an abortion if the intended parents changed their mind regarding the
pregnancy. For example, if prenatal testing revealed an abnormality in the
fetus, and the intended parents declared that they no longer wished to be the

173. Such parallel status would apply to existing damages claims related to pregnancy. If a
surrogate were negligently injured and miscarried, for example, the surrogate would potentially have
legal claims related to her own injuries. The intended parents, however, would be the proper parties to
bring a claim related to the death of the fetus, such as a claim for emotional distress.

174. Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992).
175. Id. at 908-09.
176. It is worth noting, however, that to the extent a formal declaration of prebirth parentage

arguably increases that person's stake in continuation of the pregnancy, it implies that a woman's right
to abortion relies upon minimizing men's status as fathers.
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parents of the child, they would be unable to withdraw their status as parents.
Conversely, if a surrogate decided to terminate her pregnancy, the intended
parents could not prevent her from doing so, nor would they have any legal
claims against her based on her decision to terminate. M

D.Implications

Prebirth parentage orders are most appealing in the context of surrogacy.
As has been demonstrated above, existing parentage regimes that apply only
after birth are inadequate to resolve the tangible problems of parentage that
arise in the context of ART.

Such orders have promise, however, even in more traditional realms. As
highlighted in Section III.B, intent is also underutilized and unrecognized in
the context of unwed fathers. Intent as a general theory has often been rejected
as a potential parentage regime particularly in the context of fathers, as it is
assumed that recognizing intent to be a parent must also recognize intent not to
be a parent and thereby release fathers from child support obligations. Prebirth
parentage orders demonstrate that this need not be the case. A prebirth
parentage order, for obvious reasons, would not be issued merely to say "do
not list Person X as a legal parent," without also providing a new parent willing
to assume the obligations of legal parenthood. Such orders could therefore be
utilized to formally recognize the plans of an unwed father to be a parent,
without putting child support obligations of unwilling fathers in jeopardy.

Similarly, prebirth parentage orders could serve as a path into parenthood
for many types of nontraditional parents. Same-sex couples often begin a life as
co-parents of a child that is the biological child of one of the two parents. In
jurisdictions in which the second parent is unable to utilize protections such as
the marital presumption, if the family lives in a jurisdiction without same-sex
marriage or second-parent adoptions by a same-sex second parent, the parent
without a biological link to the child can be left without legal protection of that
relationship. Prebirth parentage orders could be used in such a context to
cement parentage rights of both partners, rather than relying on existing
regimes that fail to adequately recognize such nontraditional parental units.

Finally, prebirth parentage orders could be used in a context that is not yet
employed in any state: parentage by more than two parents. Although joint
parenting by more than two adults is currently more theoretical proposall78

177. For example, the intended parents could not sue the surrogate for damages in the amount of
the cost of preparing for the arrival of a child, or for emotional distress. The sole "compensation" in such
an arrangement would be that to the extent the surrogacy agreement compensated the surrogate for her
pregnancy, the intended parents might be excused from paying compensation tied to events such as the
birth that never took place.

178. See generally Jacobs, Why Just Two, supra note 43.
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than reality, prebirth parentage orders provide an unambiguous and clear rule
of recognizing an even less traditional parenting unit.

CONCLUSION

Empowering courts to look to written intent will improve parentage
determinations in four ways. First, seeking out a declaratory judgment of
parentage sets the bar relatively high as to showing intent, thus facilitating
serious parenting intentions and encouraging responsible parenting. 179 Second,
having a final determination of parentage before birth not only provides a swift
resolution to conflicts over parentage, but may help prevent them. As discussed
above, surrogates often seek to detach emotionally from the pregnancy and
think of the growing fetus as someone else's child. To the extent that such an
understanding is legally, formally memorialized before or during the
pregnancy, the surrogate is further encouraged to view her pregnancy in a way
that will minimize any post-birth conflict. Third, prebirth parentage
determinations would extend protections to children who are currently left
vulnerable due to the indeterminacy of current parentage laws. Finally, the two
major ambiguities in how courts currently deal with intent will be resolved:
intent is the first best answer to determine parentage, rather than an answer of
last resort; and second, intent is assessed at conception using Johnson v.
Calvert's definition of intent to create a child, rather than intent as to the care
of a child post-birth.

Importantly, this deals only with intent to opt in to parentage. It deals with
the problems that arise when there are too many possible parents. In other
words, it will not provide a method for people who would otherwise be legally
responsible for the child to be declared nonparents, unless an intended parent

ready to assume their obligations signs on.iso

179. As a corollary, this will also ensure that people who do not truly intend to become parents
cannot "accidentally" be deemed legal parents. This is not to say that intent as a "first best" answer will
excuse from parenthood anyone who does not want to be a parent-this Article does not propose
eliminating biology as one tool in a parentage regime, for example, so unwed biological fathers who do
not seek parenting rights will nonetheless be liable for child support. To the extent that someone who
would not otherwise be deemed a parent might be swept up in a very broad definition of manifesting
intent, such as the boyfriend of a biological mother, setting the bar to show intent high will prevent such
unintentional "intended" parenthood.

180. This refusal to allow people to bargain out of parenthood without a ready replacement is in
keeping with current family law. See Baker, supra note 38, at 8. Melanie Jacobs argues that this helps to
explain the treatment of unwed fathers. See Jacobs, My Two Dads, supra note 2, at 832 ("Perhaps Justice
Stevens meant that in the paternity context, it is important to identify a second legal parent for the child
but that in the adoption cases, the child's rights were adequately protected as another man had already
willingly assumed the role of father. Thus, there was no reason to protect the rights of the unwed
father."); see also Laura Oren, The Paradox of Unmarried Fathers and the Constitution: Biology 'Plus'
Defines Relationships; Biology Alone Safeguards the Public Fisc, II WM. & MARY J. WOMEN & L. 47
(2004-2005).
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As this Article has shown, timing of intent to become a parent is important
not just within familial boundaries, but in potential legal decisions that may
take place long after intent has been-or not been-established. The law
should encourage people to plan for parenthood, but the law currently fails to
recognize, let alone facilitate, a forward-looking perspective. Of the existing
doctrines used to identify parentage-marital presumption, biology, functional
theories, and intent--only intent facilitates planning. Intent through time,
however, is not treated consistently. Whereas today intent is given credit
inconsistently, and often only as a tiebreaker when other parentage regimes do
not provide an answer, intent should be the first principle looked to when a
parentage dispute arises, at least to answer problems of "too many" potential
parents. This incorporates factors that are salient to parenting, such as
facilitating planning for children, and minimizes factors that are not, such as
gender.


