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mine each case on its own facts, courts are not likely to sustain
such arrangements because they pose a significant risk to free
competition in the player market. Moreover, leagues probably
would have trouble showing that such agreements were neces-
sary to the efficient functioning of the player development sys-
tem. A rule of antitrust liability that permits necessary
restraints would be unlikely to harm either major league fans
who want to see quality talent developed in the minors, or mi-
nor league fans who want to watch entertaining baseball games.

Agreements between competing leagues that excluded one
or more other leagues from joint activities raise questions of
special concern. Suppose, for example, that following divesti-
ture, the football market included the NFL, the AFL, and a
revitalized USFL. If the NFL and AFL: agreed to put on the
Super Bowl to the exclusion of the USFL, the USFL might
have a valid antitrust claim.

The USFL would have to prove that the NFL and AFL: had
market power and that excluding the USFL from the Super
Bowl would deprive it of its ability to compete with the other
two leagues “on the merits.”452 Although the antitrust laws
usually encourage firms to engage in separate joint ventures, in
the case of deciding who is the champion, fans desire a single
product. In similar cases in which only one product realistically
can exist, the courts require that the product be made available
to all rivals on reasonable terms.452

1085 (11th Cir. 1982) (challenging monopolistic system of player assignment
and rule barring minor league members of National Association of Profes-
sional Baseball Clubs from playing nonmembers).

452, See Northwest Wholesale Stationers, Inec. v. Pacific Stationery &
Printing Co., 472 U.S. 284, 296 (1985) (stating that act of expulsion does not
necessarily imply anticompetitive animus).

453. See, eg., Associated Press v. United States, 326 U.S. 1, 21 (1945)
(prohibiting Associated Press from refusing to furnish its news items to com-
petitors of its members); United States v. Terminal R.R. Ass’n, 224 U.S, 383,
411-12 (1912) (directing railroad company to permit non-proprietary companies
equal use of their terminal facilities). Courts have held that antitrust laws
also prohibit unreasonable contract restrictions on essential facilities owned by
a third party that effectively deprive rivals of an opportunity to compete. See,
e.g., Hecht v. Pro Football, Inc., 444 F.2d 931, 947 (D.C. Cir. 1971) (holding that
lease provision giving Washington Redskins exclusive right to play football in
RFK Stadium violated antitrust laws), cert denied, 404 U.S. 1047 (1972). But
see USFL v. NFL, 634 F. Supp. 1155, 1181 (S.D.N.Y. 1986) (holding that when,
as is usually the case, third party is public stadium authority, restrictive con-
tract is protected from antitrust serutiny by Noerr-Penningtorn doctrine ex-
empting anticompetitive influence on governmental action). See generally
Ratner, Should There Be an Essential Facility Doctrine?, 21 U.C. DavIS L.
REev. 327, 348-68 (1988).
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This analysis raises the specter of a federal judge determin-
ing whether the AFL and NFL acted reasonably in excluding
the USFL from the Super Bowl. Fortunately, regulatory tasks
of this sort are much more circumscribed than judicial efforts
to supervise all the myriad decisions monopoly leagues make.454
One legitimate reason to exclude the USFL would be that the
quality of play in the new league is significantly inferior to that
in existing leagues.?5® Fortunately, this objection is subject to
imprecise but somewhat reliable empirical verification. Before
participating in championships, and upon an initial showing
that its teams are qualitatively comparable to NFL and AFL
squads, USFL teams could play NFL or AFL teams in exhibi-
tion contests.4%6

Assuming new leagues participated in the Super Bowl or
the World Series, disputes also could arise concerning the ex-
tent of their participation. Courts would need to resolve these
issues based on the facts of each particular case. Because the
defendant leagues would claim that their agreements were nec-
essary to carry out the pro-consumer goals of championship
games or other forms of inter-league play, courts would analyze
such agreements under a rule of reason.#5? The plaintiff there-
fore would have to prove that the agreements harmed competi-
tion.458 Moreover, courts probably would sustain exclusions
motivated by legitimate business purposes.#?® In any event, the
narrow scope of judicial review for these agreements is a far su-
perior alternative to the current alternatives either of allowing

454. See supra Part II.

455. Another possible argument that the NFL and AFL could make to ex-
clude the USFL from the Super Bowl is that the USFL was attempting to
“free ride” on the extensive promotional investment the two other leagues had
made in the Super Bowl. Without the ability to exclude others, the argument
goes, the NFL and AFL would have been unwilling to invest initially in devel-
oping the Super Bowl. Whatever the merits of this argument in other con-
texts, the financial benefits to the league of a championship game or series in
foothall and baseball are so great, (telling of huge revenues from World Se-
ries) that there is little risk of lessened investment because of a potential free-
rider. See, e.g., In Sports, the Big Time is Getting Even Bigger, U.S. NEWS &
WORLD REPORT, Oct. 16, 1978, at 61.

456. Certainly, each league would have a great deal at stake and players
might receive hefty bonuses to inspire top play.

457. See NCAA v. Board of Regents, 468 U.S. 85, 100 (1964) (stating that
rule of reason applies when agreements are necessary in order for defendants
to offer their product).

458. See VII P. AREEDA, ANTITRUST LAW 397 (1986) (explaining that plain-
tiff bears preliminary burden of proving that defendants have restrained trade
significantly).

459. See USFL. v. NFL, 842 F.2d 1335, 1360 (2d Cir. 1988).
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monopoly leagues to injure taxpayers and consumers or of re-
quiring judges or other regulators to oversee virtually all as-
pects of the business operations of a sports league.40

Antitrust laws effectively could preclude agreements be-
tween leagues that do not involve joint activities. Rival leagues
have no pro-competitive reasons jointly to agree on decisions
concerning the issues discussed in this Article: the number and
location of franchises; player restraints;*6l broadcast policies;
and other internal operating decisions.462 Each league’s deci-
sions about these issues therefore would have to be entirely
unilateral. Sports leagues no longer would harm taxpayers and
fans by forcing taxpayers to pay huge subsidies?®3 and by de-
priving deserving fans of major league teams because of the ar-
tificial scarcity of franchises,%6¢ by restraining the market for
players so that the result is noncompetitive races and an ineffi-
cient allocation of players,46° by shifting games to cable and pay
television so that fans must pay for games they now view free
of charge,66 and by implementing the inane decisions of ineffi-

460. To the extent that some have concerns that judges may be unfit to
carry out even this limited regulatory role, Congress could delegate such a
task to an administrative agency.

461. If a restraint operates primarily in the labor market, concerns a topic
that is a mandatory subject of bargaining under federal labor law, and has
been agreed to with a players’ union pursuant to bona fide arms-length negoti-
ations, the restraint is exempt from antitrust scrutiny under the so-called
“non-statutory labor exemption.” See McCourt v. California Sports, Inec., 600
F.2d 1193, 1203 (6th Cir. 1979) (holding that non-statutory labor exemption ap-
plied when these three criteria were met); Mackey v. NFL, 543 F.2d 606, 614
(8th Cir. 1976) (finding free agent compensation rule of professional football to
fall outside protection of non-statutory exemption because no bargaining has
occurred), cert. dismissed, 434 U.S. 801 (1977). Thus, if rival leagues and a
players’ union were to agree to engage in multi-employer bargaining, uniform
player restraints could be agreed to. It is unlikely that a players’ association
would want to engage in such bargaining, however, for its strength is far im-
proved if it negotiates with management one at a time, similar to the effective
tactic unions such as the United Auto Workers used in negotiating with the
major automobile companies. If players were persuaded, however, that a par-
ticular restraint was desirable, they might agree to a limited multi-employer
agreement. The basketball players’ union, for example, offered to agree to a
common draft of college players if unlimited free agency were granted after
two years of play. Hoop Hearings, supra note 168, at 295 (testimony of Law-
rence Fleisher). Union members might prefer to see resources allocated to
proven veterans rather than bid away in speculating on potential stars of the
future.

462. See supra Part L

463. See supra Part I(A).

464. See supra Part I(B).

465. See supra Part I(C).

466. See supra Part I(D).
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cient managers who are unrestirained by the forces of
competition.467

V. IMPLEMENTING A DIVESTITURE: LEGISLATION
PREFERRED, BUT NOT ESSENTIAL

To this point, this Article has argued that a divestiture of
Major League Baseball and the NFL into competing economic
entities would best serve the public interest. This Part argues
that legislation is the preferable way to implement these dives-
titures. “Preferable” is emphasized because the political power
enjoyed by league owners may prevent passage of such legisla-
tion,468 and because the case for a judicially-ordered divestiture
has some merit.46° Nevertheless, three reasons explain why im-

467. See supra Part I(E).

468. The burden of divestiture will fall very heavily on the relatively few
owners of monopoly baseball and football franchises. In contrast, the principal
beneficiaries of divestiture legislation will be taxpayers and fans. The tangible
benefit to each individual citizen, however, is slight. A large body of academic
work demonstrates how the legislative process is not conducive to proposals
that impose costs upon a few and benefits on many; the owners have a strong
incentive to lobby against legislation, while fans and taxpayers feel less in-
tensely and are difficult to organize into a cohesive political force. See M. OL-
SON, THE LoGIC oF COLLECTIVE ACTION 27-36, 60-64, 132-35 (1965) (explaining
how group dynamics provide incentives or disincentives for groups to organ-
ize); W. ESKRIDGE & P. FRICKEY, LEGISLATION: STATUTES AND THE CREATION
oF PuBLIC PoLicy 51-56 (1987) (labeling such situations “distributed bene-
fits/concentrated costs” and explaining that well-organized interests will op-
pose such proposals); see also Flood v. Kuhn, 407 U.S. 258, 292 (1972)
(Marshall, J., dissenting) (noting that whatever political “muscle” baseball
players “might have been able to muster by combining forces with other ath-
letes has been greatly impaired by the manner in which this Court has isolated
them”).

469. Whether Congress should reexamine Flood v. Kuhn because its hold-
ing that Congress’s failure to overrule Federal Baseball constituted legislative
endorsement of the baseball exemption, see Flood v. Kuhn, 407 U.S. at 283, is
demonstrably an aberration as a matter of statutory construction, see Eskridge,
Overruling Statutory Precedents, 76 GEO. L.J. 1361, 1404-09 (1988); or because
the court majority implicitly relied on the widely held view in 1972 that free
agency would destroy Major League Baseball, ¢f. Flood v. Kuhn, 407 U.S. at
269 n.9 (quoting concurring opinion in court below by Judge Moore, 443 F.2d
264, 272 (2d Cir. 1970), that “[i]f baseball is to be damaged by statutory regula-
tion, let the congressman face his constituents the next November and also
face the consequences of his baseball voting record.”), a view that subsequent
events have proven incorrect, see supra text accompanying notes 161-76; or be-
cause the majority feared that antitrust precedents would render many rules
deemed essential to baseball’s success illegal per se, see, e.g., United States v.
Topco Assocs., 405 U.S. 596, 612-13 (1972) (Blackmun, J., concurring) (concur-
ring reluctantly, based on settled antitrust doctrine, with court judgment that
agreement among small independent grocers was illegal per se despite obvious
procompetitive virtues); is beyond the scope of this Article.



1989] SPORTS MONOPOLIES 749

plementing the breakup of the monopoly sports leagues by leg-
islative action would best serve the public interest. First,
legislation can provide clearer and more certain rules of compe-
tition that would govern competing baseball and football
leagues. Second, a statutory scheme can better establish the
precise means of implementing the divestiture, and protect
owners from liability for previously legal conduct. Finally, sig-
nificant legal obstacles exist to a judicial divestiture order.

A. CLEAR SPORTS ANTITRUST DOCTRINE

Correct application of current antitrust doctrine will per-
mit stable competition among competing leagues and will give
greater leeway to each league in enacting internal rules than
the courts now afford to the monopoly NFL.4%0 It is not cer-
tain, however, that every judge’s ruling in an antitrust sports
case will be consistent with this Article’s analysis of “correct”
antitrust doctrine.4”™> The threat of treble damages may deter
desirable and probably lawful competitive conduct by rival
leagues.#’? Legislation can avoid these problems by specifying,
for example, that the establishment of the World Series, the
Super Bowl, minor baseball leagues, and other desired joint ef-
forts is lawful.4?® To ensure that agreements among competing
leagues do not result in the harms monopoly sports leagues im-
pose, the legislation should prohibit any inter-league agreement
concerning the number and location of franchises, rules for al-
locating players among teams, and, except for games involving
teams from rival leagues, the sale of broadeast rights.

B. CLEARLY ESTABLISHED REMEDY

A proper divestiture order will require a careful restruc-
turing of baseball and football. To minimize interference with

470. See supra Part IV.

471. Cf USFL v. NFL, 842 F.2d 1335, 1372 (2d Cir. 1988) (stating that “the
antitrust law governing horizontal arrangements among competitors . . . has
been fluid”).

472, Cf. National Coop. Research Act of 1984, Pub. L. No. 98-462, 98 Stat.
1815 (codified at 15 U.S.C. §§ 4301-4305) (Supp. 1986)) (clarifying applicable an-
titrust law and limiting amount this Act exemplifies role of legislation in anti-
trust law). The legislative history of the Act shows how unclear antitrust laws
can depress ventures that benefit competition; testimony to Congress indicated
that firms avoided joint research and development ventures out of fear of pos-
sible antitrust liability. See S. REP. No. 427, 98th Cong., 2d Sess. 3 (1984) (bill
intended to rectify “perception problem” that participation in joint research
and development ventures posed significant antitrust risks).

473. See supra text accompanying note 450.
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established patterns, divestiture should maintain existing divi-
sions within Major League Baseball and the National Football
League, if possible. Some significant changes may be necessary,
however, in order to achieve the goal of stable competition be-
tween rival leagues. For example, the NFL’s AFC teams play
within smaller markets than those of the NFC.4™4 As a result,
the NFL’s contract with CBS to broadcast road games of NFC
teams is more lucrative than the NBC contract for broadeast of
AFC road games.*”™> This imbalance may impair the ability of
an independent AFC to compete with its rival. A workable di-
vestiture therefore might require some reorganization in the
current divisional alignment.

Divestiture also must address the issue of the number of ri-
val leagues necessary to permit fans to enjoy the benefits of
competition. The history of inter-league rivalry suggests that
two rival leagues may be sufficient to ensure competition.47¢
Moreover, the increased ability of the players’ unions fo bar-
gain for extensive free agency reduces the risk that duopoly
sports leagues would collude on rules concerning player re-
straints. Divestiture into only two leagues also has the advan-
tage of permitting baseball’s two traditional leagues to maintain
their identities.

On balance, however, a more extensive divestiture into
three or four leagues is preferable. Agreements for inter-
league play among teams now in the same league can maintain
baseball’s traditions. Moreover, the history of previous rivalry
between two leagues may not be a reliable indicator of the po-
tential for oligopolistic behaviort?? following a divestiture. Pre-

474. In 1986, metropolitan areas hosting NFC franchises had an average
population of 4,232,928, while areas with AFC franchises averaged 3,081,535.
Population figures for the rival league teams in the New York and Los Ange-
les metropolitan areas were obtained by allocating half the population of those
areas to each team. The Green Bay franchise population figures include the
Milwaukee metropolitan area. See UNITED STATES BUREAU OF THE CENSUS,
STATISTICAL ABSTRACT OF THE UNITED STATES 28-30 (108th ed. 1988).

475. In 1987, CBS paid $150 million and NBC paid $120 million for NFL
broadcast rights. See NFL rights deal closed; ESPN included, BROADCASTING,
Mar. 16, 1987, at 39.

476. See generally Houston Oilers v. Neely, 361 F.2d 36 (10th Cir. 1966)
(discussing heated competition between NFL and AFL); Philadelphia World
Hockey Club, Inc. v. Philadelphia Hockey Club, Ine., 351 F. Supp. 462 (E.D. Pa.
1972) (discussing rivalry between NHL and WHL); Hoop Hearings, supra note
168 (discussing rivalry between NBA and ABA).

477. “Oligopoly is a market structure characterized by a small number of
firms and a great deal of interdependence, actual and perceived, among them.”
E. MANSFIELD supra note 54, at 333.
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viously, such rivalry was between an entrenched incumbent
league attempting to maintain its monopoly status and a new ri-
val seeking to obtain equality quickly and to force a merger.
The incentives to tacit collusion or oligopolistic behavior may
increase when owners realize that the rival league will be
around for the long term.

Moreover, at least three leagues are necessary to gain the
benefits of competition concerning expansion and franchise re-
location that involve the removal or addition of a team in any
area currently having two franchises. For example, the Ameri-
can League is less likely to be deterred by the existence of one
rival, the National League, from allowing the Chicago White
Sox to obtain tax subsidies by credibly threatening to move to
St. Petersburg;*® the probability that the National League
would put two of its own teams in Chicago is slight. Con-
versely, if three leagues existed, the league without a team in
Chicago obviously would be poised to enter that market if the
White Sox departed. To avoid losing the nation’s third largest
metropolitan area, American League owners would be unlikely
to permit the White Sox to move south and Illinois taxpayers
would be less likely to make concessions to the White Sox
knowing that they could attract a new team from the third
league.

Another benefit of legislation is that Congress would have
the opportunity to set the precise terms of a divestiture or
could delegate that authority to an expert agency. Although
federal courts have extensive experience with complex reorga-
nizations of monopolized industries,*’ a legislative or adminis-
trative approach might assuage fears of fans concerning leaving
divestiture to a federal judge. Fans may be concerned that the
federal judge who happens to draw a divestiture suit on his
docket may not have any background or interest in either anti-
trust or sports and may be insensitive to fans’ concerns and
traditional loyalties.

Any court-ordered divestiture of Major League Baseball
would have to be based on a judgment that baseball’s owners

478. See Chicago Tribune, Nov. 6, 1988, pt. 3, at 1, col. 7.

479. See, e.g., United States v. American Tel. & Tel. Co., 552 F. Supp. 131,
222-28 (D.D.C. 1982) (detailing divestiture of integrated national telephone
network and vesting authority in court to enforce provision on own initiative),
aff’d sub nom., Maryland v. United States, 460 U.S. 1001 (1983); United States
v. Paramount Pictures, Inec., 1980-2 Trade Cas. (CCH) ¢ 63,553 (S.D.N.Y. 1980)
(noting more than 500 hearings on implementation of order overseeing motion
picture industry across three decades).
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committed a violation of the antitrust laws. Such a judgment
would expose Major League Baseball to treble damage liability
for past conduct, although these owners reasonably may have
believed they were immune from antitrust liability based on
the judicially-created antitrust exemption for baseball.480 Jus-
tice Marshall, in his dissent to Flood v. Kuhn,*8! suggested that
the Court could overrule the exemption prospectively, thus
granting injunctive relief while shielding Major League Base-
ball from private antitrust suits for past conduct.?82 Although
the Court has alluded to the possibility of taking that approach
in other antitrust cases,83 no such decision ever actually has
been issued. Legislation, of course, could remove the antitrust
exemption and limit private remedies for violations occurring
after the effective date of the statute.

C. LEGAL OBSTACLES TO A JUDICIAL REMEDY

The most practical reason for pursuing a legislative remedy
is that a court-ordered divestiture is so uncertain. Such an or-
der would have to rely on a judgment that Major League Base-
ball and the NFL committed unlawful monopolization in
violation of section two of the Sherman Act. A full analysis of
these leagues’ compliance with section two is beyond the scope
of this Article. For current purposes, it suffices to note that a
plaintiff seeking a judicial divestiture order faces many signifi-
cant obstacles that do not arise with a legislative remedy.

1. Baseball

A judicial divestiture of Major League Baseball would con-
front only one major obstacle, but it is a daunting one. Major
League Baseball established its monopoly through merger and

480. See Flood v. Kuhn, 407 U.S. 258, 282-85 (1972) (5-3 opinion) (upholding
exemption from federal antitrust laws); Toolson v. New York Yankees, 346
U.S. 356, 356-57 (1953) (per curiam) (upholding exemption for baseball and
noting any change should be by legislation); Federal Baseball Club of Balti-
more, Inc. v. National League of Professional Baseball Clubs, 259 U.S. 200, 207-
09 (1922) (holding business of providing baseball games for profit does not in-
volve interstate commerce and therefore does not fall within antitrust laws).

481. 407 U.S. 258, 289 (1972).

482. Id. at 293 (Marshall, J., dissenting).

483. Seg, e.g., Hanover Shoe, Inc. v. United Shoe Mach. Corp., 392 U.S. 481,
496 (1968) (acknowledging possible theory that newly-declared doctrine can be
applied prospectively when party has rules on established doctrine); Simpson
v. Union Oil Co., 377 U.S. 13, 25 (1964) (reserving question of whether only
prospective application would be warranted).
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maintained it through predatory practices.4®¢ Were it not for
baseball’s judicially-created antitrust exemption, courts un-
doubtedly would find Major League Baseball guilty of unlawful
monopolization. The Supreme Court, however, has held on
three occasions that baseball is not subject to the antitrust
laws.485 To order divestiture, the court would have to overrule
these three cases. Although persuasive reasons exist for the
Court to overrule baseball’s exemption,?8¢ the likelihood that
the court ever will do so is very uncertain. Congress should not
wait for the judiciary to act.

2. Football

Although the NFL is currently subject to the antitrust
laws,*87 one of the principal causes of its monopoly status is the
federal statute permitting the NFL-AFL merger.48 Thus, the
NFL cannot be challenged for unlawfully acquiring monopoly
power. An organization that obtains power lawfully, however,
still violates section two of the Sherman Act if it unlawfully
maintains such power.489

Although the NFL is vulnerable to an antitrust claim based
on section two of the Sherman Act, it is by no means certain
that a plaintiff could win the claim. A successful plaintiff
would have to overcome, for example, prior judicial determina-
tions that the NFL’s predatory conduct directed against the
USFL did not cause the latter’s demise,%9° that the NFL’s con-
tracts with all three major television networks were not unlaw-
fully exclusionary,®®! or that exclusive lease arrangements
between individual NFL: teams and governmentally operated
stadiums were not subject to antitrust scrutiny.492

484. See supra notes 328-49 and accompanying text.

485. See supra note 480.

486. See supra note 469 and accompanying text.

487. Radovich v. NFL, 352 U.S. 445, 452 (1957).

488. Pub. L. No. 89-800, § 6(b)(1), 80 Stat. 1515 (1966) (codified as amended
at 15 U.S.C. § 1291 (1982)).

489. See, e.g., Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d 263, 274
(2d Cir. 1979) (stating rule that “[e]ven if the orgin of the monopoly power was
innocent, . . . maintaining or extending market control by that power” violates
§ 2), cert. denied, 444 U.S. 1093 (1980). But see USFL v. NFL, 842 F.2d 1335,
1380 (restructuring of football inappropriate because 1966 Merger Act shows
congressional support for single football league).

490. See USFL, 842 F.2d at 1357.

491, See id. at 1356.

492, Prior to trial in the USFL case, the district court held that evidence
concerning such leases would be excluded at trial because the Noerr-Pen-
ningtorn doctrine, which immunizes from antitrust scrutiny private efforts to
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If gambling on judicial decisions were legal, the odds-
makers would make those betting on a divestiture of profes-
sional baseball or football through antitrust litigation decided
underdogs. Because properly drafted legislation would insure
that desirable aspects of the games of baseball and football
would survive divestiture, would clearly establish the proper
method for implementing the break up, and would not require
reconsideration of precedents, such legislation is the preferred
course for implementing divestiture.

CONCLUSION

Baseball and football continue to be exciting sports that
capture the interest and arouse the passions of millions of
Americans. These sports are enjoyed by so many fans and are
such a part of American life that society often overlooks the
costs of allowing Major League Baseball and the NFL to oper-
ate as monopolists.

Monopoly sports league owners take advantage of their
economic power to secure massive subsidies from local taxpay-
ers, while depriving fans in many cities of expansion teams
they could economically support and emotionally cherish.
Owners conspire to hold down player salaries through schemes
that inefficiently allocate players among teams, limiting the op-
portunity of individual franchises to obtain the players they
may need to develop winning or championship teams. Both
Major League Baseball and the NFL owe their current success
and popularity to the broadecasting of their games, including the
World Series and Super Bowl, on free television. Yet monopoly
leagues are well-positioned to force fans to pay millions of dol-
lars to view these contests on cable television. Moreover, each
year inefficient executives who are under no market restraints
to manage their teams well cause fans in one or more cities

obtain anticompetitive governmental action, protected this conduct. United
States Football League v. National Football League, 634 F. Supp. 1155, 1179-80
(S.D.N.Y. 1986). For the evolution of the Noerr-Pennington doctrine, see
Hecht v. ProFootball, Inc., 444 F.2d 931, 940-42, 47 (D.C. Cir.) (distinguishing
Noerr and Pennington and holding that lease between Armory Board and pro-
fessional football was subject to scrutiny under antitrust laws), cert denied,
404 U.S. 1047 (1971); see also United Mine Workers v. Pennington, 381 U.S. 657
(1965); Eastern R.R. Presidents’ Conf. v. Noerr Motor Freight, Inc,, 365 U.S.
127 (1961) (holding that railroad’s solicitation of government action was not vi-
olative of antitrust laws even though it may have had anticompetitive

purpose).
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across the country to suffer by denying them the best possible
product.

Although these harms are real, they are not inevitable.
The existence of rival leagues would solve most of these eco-
nomic problems. The city’s option to seek a franchise from a
rival league on more favorable terms would limit a team’s abil-
ity to extort tax subsidies. Competing leagues would seek out
expansion cities in order to increase ticket and network reve-
nues. No league would have an incentive to establish ineffi-
cient means of player allocation that depress salaries, because
inter-league competition would raise salaries to a competitive
level. Instead, each league would design its internal rules to
produce the most exciting pennant and championship races.
Leagues contemplating significant shifts to cable television
would hesitate to do so if their audiences could continue to
watch rival league games for free. Finally, leagues could not af-
ford to tolerate extreme mismanagement of individual
franchises, because that would invite direct head-on competi-
tion from a competing league.

Baseball and football are not natural monopolies; two or
more rival leagues can compete in each sport. There is no ap-
parent economic reason why stable competition cannot exist.
That single leagues historically have monopolized these sports
does not suggest they are natural monopolies. Rather, termina-
tion of inter-league rivalry through mergers and predatory
practices and the expansion of Major League Baseball and the
National Football League to a size that now virtually precludes
new entrants explain their persistent monopoly status.

Were baseball and football characterized by competing
leagues, the antitrust laws could effectively regulate competi-
tion in the industry. Indeed, many of the troublesome issues
now raised in antitrust sports litigation would disappear if the
industry no longer featured a monopolistic structure. To care-
fully supervise the transition to a competitive environment and
to avoid difficult judicial obstacles, Congress should act to bring
to the American sports fan the benefits of the free enterprise
system that we expect from other business endeavors.
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APPENDIX A: BASEBALL EXPANSION

This appendix first explores whether the five smallest mar-
kets in baseball today—Cincinnati, Kansas City, Milwaukee,
San Diego, and Seattle—can support major league franchises.
The data suggest that at least four of the five are viable mar-
kets. The appendix next compares these five markets to the
five largest markets currently without baseball franchises:
Denver, Miami, Phoenix, Tampa-St. Petersburg, and Washing-
ton, D.C. The evidence suggests that both groups have similar
demographic characteristics. The analysis concludes that ex-
pansion to these five markets is feasible and appropriate.

For the reasons stated in the text, the analysis first re-
quired determining if the franchises in the five current markets
studied can be predicted to attract at least 1.5 million fans
should their teams enjoy a won-loss percentage of .500. A sim-
ple regression was used for each team. The dependent variable
was attendance, and the independent variable was the team’s
winning percentage during each season. The study covered the
seasons from 1973 to 1987.

Simple regression analysis?®3 predicts that Milwaukee, San
Diego, and Cincinnati will draw more than 1.5 million fans if
their teams play .500 ball. The analysis, set forth below in Ta-
ble A-1, shows that each of these estimates is statistically signif-
icant.4®¢ Although the regression is not statistically significant
for Kansas City, the data suggest that Royals’ fans are very
loyal, regardless of their team’s on-field performance. In any
event, the Royals clearly can draw more than 1.5 million fans.
Indeed, the Royals have drawn between 1.6 million and 2.3 mil-

493. Where there exists reason to believe that one variable (for example,
attendance) is a function of another variable (winning percentage), simple re-
gression analysis is a statistical technique that can be used to estimate the de-
gree of the relationship between two variables; in other words, the degree to
which an increase in winning percentage affects attendance. If the data sug-
gest a general trend of higher attendance for teams with better winning per-
centages, the technique estimates the average effect of the latter on the
former. See generally R. PARSONS, STATISTICAL ANALYSIS: A DECISION-MAK-
ING APPROACH 685-86 (1974).

494. An estimate is generally deemed to be significant if statistical tech-
niques indicate that there is less than a 5% chance that the results are due to
random occurrences, rather than due to the effect of one variable (winning
percentage) on another (attendance). See R. SENTER, ANALYSIS OF DATA: IN-
TRODUCTORY STATISTICS FOR THE BEHAVIORAL SCIENCES 152-54 (1969). One
statistical technique to measure significance is a “t value” (shown in parenthe-
sis under the coefficient in Table A-1). Normally, a “t value” in excess of 1.96
indicates that the particular result is statistically significant. See R. PARSONS,
supra note 493, at 423-24.
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lion fans from 1976 through 1987, including drawing 1.9 million
fans in 1983 while playing .488 ball and drawing 2.3 million fans
in 1986 while playing .469 ball. The data do not suggest that Se-
attle would support a team if it played .500 ball. Indeed, the
analysis for Seattle is statistically significant and predicts that a
.500 Mariner team would draw just over 1.1 million fans. This
analysis, however, may be misleading because Seattle never has
played .500 ball. Its 1987 record (.487) was the best in the his-
tory of the franchise. Therefore, it is difficult to predict how
the team would do if it were not a perennial loser.

Table A-1495
Degrees
of
Constant Coefficient R?2 Att. at .500 Freedom
Milwaukee —838084 4795.6 564 1,509,721 12
(3.937)
San Diego —1003930 5438.7 636 1,715,428 12
(4.582)
Cincinnati —593400 4783.2 616 1,798,201 12
(4.385)
Kansas City 1616961 569.3 004 1,901,616 12
(0.207)
Seattle 109808 2017.0 563 1,118,298 17
(3.004)

The author next sought to compare these five cities with
the five largest markets without baseball franchises to deter-
mine if the latter markets possessed characteristics sufficiently
similar to the former group for one to infer that expansion
would be viable. Roger Noll has suggested a number of vari-
ables that determine baseball attendance.?®¢ In determining ex-
pansion sites, a number of these variables are not relevant
because they depend on management decisions by the
franchise. These variables include ticket price, stadium age,
number of star players, closeness of the pennant race, recent

495, The coefficient resulting from the regression analysis is an estimate of
the degree to which winning percentage affects attendance—the higher the
coefficient, the greater the effect. To estimate the team’s attendance with a
winning record of .500, for example, the coefficient is multiplied by 500 and
added to the constant figure. The R, value estimates how much winning
percentage, as opposed to other possible variables, explains increases in
attendance. R. SENTER, supra note 494, at 427. Statisticians often view R,
values less than .20 as showing an almost negligible relationship between the
two variables. Values between .40 and .70 are considered to demonstrate that
there is a substantial relationship between the two variables. Id. at 433.

496. See Noll, supra note 85, at 120-21.
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pennant wins, and number of games behind the leader. The
demographic characteristics that Noll analyzed were popula-
tion, per capita income, number of other major league sports
teams, and black population. Note that per capita income,
sports competition, and black population were all negatively
correlated to attendance. Table A-2 sets forth these character-
istics for the five existing markets and the five potential mar-
kets analyzed.

Table A-2
Population P/eap. inc Hteams Black pop.

K.C. 1,518,000 $11,153 2 191,268
Cin. 1,690,000 $10,247 2 189,280
Mil. 1,522,000 $ 9,765 2 162,960
S.D. 2,201,000 $11,766 2 123,256
Sea. 2,285,000 $12,919 3 95,970
WashDC 3,563,000 $13,530 3 954,884
Miami 2,912,000 $ 8,904 1 433,888
Tpa-StP 1,914,000 $ 9,628 1 176,088
Phx. 1,900,000 $11,363 1 60,800

Den. 1,847,000 $12,490 2 88,656

As the table indicates, these “have-not” cities have signifi-
cantly larger populations (which is the major variable in Noll’s
analysis) than three of the five current markets. The very
large population in Washington, D.C. should offset the high in-
come, existence of other sports franchises, and black popula-
tion, which are negatively correlated variables.

This analysis suggests that Washington, D.C., Miami,
Tampa-St. Petersburg, Phoenix, and Denver possess character-
istics that support the prediction that a Major League Baseball
franchise playing with a .500 record in each of those cities
would attract at least 1.5 million fans. Of course, special cir-
cumstances may exist that would cause a similar number of
fans to attend games in some cities that are smaller than those
analyzed above.
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APPENDIX B: IS ROZELLE RIGHT ABOUT FREE
AGENTS?

This statistical analysis seeks to test the proposition that
absent player restraints free agents will flock to the top teams,
in the largest cities, with the warmest temperatures. League
officials have used this proposition to justify restrictions on the
free market for player contracts.

To test the proposition that free agents will migrate to the
top teams, the author first performed a multiple regression
analysis?%? for each team for each of the 1976-1985 seasons—the
years following the Messersmith decision and prior to the arbi-
trator’s finding that owners had stopped bidding collusively on
players. The dependent variable was the net gain or loss of free
agents by each team from the prior year. The independent
variables were (1) the population for the Standard Metropoli-
tan Statistical Area in which each team played, (2) the team’s
place in the standings in the previous year, and (3) the average
high temperature in each city during the month of April.

If Commissioner Rozelle were correct, a strong positive
correlation should exist between the number of free agents
signed by a particular team in a year and that team’s place in
the standings. Specifically, the coefficient for prior year stand-
ings should be positive and fairly large, and the results should
be statistically significant. The results (with T values in paren-
theses) were:

Table A-3
Constant —2.06949
(1.710643)
Prior Year Standings .038280
(.756857)
Temperature .030633
(2.082299)
R? .029128
Degrees of Freedom 254

Contrary to Rozelle’s prediction, the data show a very small co-
efficient for prior year standings (indicating that this variable
has little effect on the number of free agents signed), and are
not statistically significant.

497. Where we have reason to believe that one “dependent” variable is a
function of several other “independent” variables, multiple regression analysis
is a statistical technique that can be used to estimate the degree to which each
independent variable has an effect on the dependent variable. See R. PAR-
SONS, supra note 493, at 728.
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The author next sought to determine whether population
or temperature affected the number of free agents signed. To
more accurately discover trends in this area, the author ana-
lyzed each team’s net gain or loss of free agents over the entire
ten-year period. A multiple regression analysis was performed.
The dependent variable was the net number of free agents
signed by each team during the 1976-1985 period. The two in-
dependent variables were population and temperature. If Com-
missioner Rozelle’s claims were correct, the coefficients for
population and temperature should be positive and large, and
the results should be statistically significant. The results were:

Table A-4
Constant —12.048605
Population (in millions) 0.8567453685
(1.4925011609)
Temperature (in degrees) 0.168379
(1.078237)
Rr? 0.13607032
Degrees of Freedom 23

As more fully discussed in the text, this shows only a weak pos-
itive correlation between a team’s success in the free agent
market and the size of its city and its temperature; the results,
moreover, are not statistically significant.

This analysis does not differentiate among the quality of
free agents in examining the gain or loss of teams. This analy-
sis does not disprove an argument, for example, that all the
high-salary free agents do flock to contending, warm-weather
franchises in large cities. If there were such a movement, how-
ever, these teams would be expected to dominate Major League
Baseball. The post-Messersmith record, however, demonstrates
that competitive balance has improved, not suffered.4°® More-
over, the ability of veteran players of modest talent to relocate
can have a significant beneficial effect on competitive balance
by allowing such players to move from teams where they may
be surplusage to teams that place a greater value on their
talent.

498. See supra text accompanying notes 136-50.
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APPENDIX C: BASEBALL GAMES ON FREE AND
CABLE TELEVISION

The following table reflects the number of games that each
team shows on free (over-the-air) and on cable television.
Cable television includes both subscription and pay-per-view

offerings.

Table 5
AMERICAN LEAGUE
TEAM FREE CABLE
California 60 35
Chicago 67 9
Kansas City 50 —
Minnesota 68 25*
QOakland 49 —_
Seattle 76 —
Texas 65 60
Baltimore 42 90
Boston 75 83
Cleveland 60 —
Detroit 52 80
Milwaukee 60 —_
New York 53 100
Toronto 39 40 or more

NATIONAL LEAGUE
TEAM FREE CABLE
Atlanta 131 —_
Cincinnati 47 —_—
Houston 76 75
Los Angeles 50 35
San Diego 51 41
San Francisco 40 36
Chicago 150 —
Montreal — —
New York 5 75
Philadelphia 85 39
Pittsburgh 46 55
St. Louis 56 50

Information was derived from Baseball bags almost $370 million in rights,
BROADCASTING, Mar. 7, 1988, at 54-63. Note that Atlanta and Chicago local sta-
tions also serve as nationwide cable superstations. Further, the figures given

are for regular season games only.
*With option to pick up eight more.

+These are estimates because exact figures were not settled when the Broad-

cast article went to press.






