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the 48 cases, 10 were initially filed under chapter 7 and 38 cases were initially filed
under chapter 13.%’ In addition, there are two cases for which the reference to the
bankruptcy court was withdrawn by the district court. These cases were later
referred back to the bankruptcy court (and to Judge Mund) by the district court.
These cases are included in this study even though their ventures under another
chapter, or in the district court, may have delayed their disposition under chapter 11.
The impact on this study of delay in these cases is minor.

III. JUDICIAL MANAGEMENT OF CHAPTER 11 CASES-THE FAST TRACK
A. The Fast Track Process

The fast track system® was implemented by Judge Mund in January, 1990.
Upon examination of the petition and schedules® for each of the randomly assigned
chapter 11 cases, Judge Mund determined which cases were likely to be ready for
a hearing on a plan and disclosure statement four months after the filing date.. These
cases were classified as fast track cases. Judge Mund did not apply any specific
criteria in making this determination. Fast track classification was based on the
knowledge she had gained during her years as a bankruptcy judge and her prior
experience as a bankruptcy lawyer. The most complex cases, such as publicly traded
companies or businesses with unusually large amounts of assets and various lines of
business, tended not to be assigned to the fast track program. However, the actual
case size was not a determining factor in this decision. Utilizing this process, Judge
Mund assigned 485 of her 597 chapter 11 cases to the fast track system during the
1990-1993 period.

For fast track cases, Judge Mund immediately issued an order requiring that a
plan and disclosure statement be filed on a specified date approximately 120 days
after the case was filed, and set a hearing for conditional approval of the disclosure
statement for one week after the filing of these documents. The order also gave
notice that the case may be dismissed or converted to a case under chapter 7 if the
debtor did not appear at the hearing,™ either in person or through counsel.”’ If the
debtor did not appear, or the disclosure statement and plan were completely
insufficient, Judge Mund usually dismissed the case or converted it to a case under

7 While in principle there could also be conversions to or from chapter 12, the urban character of Los
Angeles County, from which the cases came, resuited in no such conversions.

8 See supra note 11 (discussing development of fast track system).

% The standard routine in the Central District of California is for the clerk's office to forward to the
assigned judge a copy of each chapter 11 petition, together with any supporting schedules.

0 See 11 U.S.C. § 1112(b)(4) (1994) (providing that court may dismiss case or convert it to case under
chapter 7 for failure to propose plan within court appointed time).

" Unlike many districts where chapter 11 cases filed by debtors in propria persona (in one's own proper
person or pro se) are uncommon, many chapter 11 cases are filed in propria persona in the Central District
of Califernia. For Judge Mund’s 1990-1993 chapter 11 cases, 107 (17.9%) were filed in propria persona.
The judge's data base does not include such data for the 1988-1989 period; presumably the rate was similar.
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chapter 7, after hearing the recommendation of the United States Trustee.”? If,
however, the disclosure statement showed that a feasible reofganization was possible,
but the statement needed amendment,” Judge Mund continued the fast track hearing
to permit the debtor to amend the disclosure statement. If the disclosure statement
contained adequate information, or could meet the requirements with niinor changes,
Judge Mund conditionally approved it, and set a combined disclosure statement and
confirmation hearing for at least thirty-six days later upon notice to all interested
parties.™

By setting a disclosure statement hearing approximately 120 days after the filing
of the case, the court forced the debtor to take an early look at the reorganization
possibilities of the case, and to begin prompt negotiations with the creditors for a
plan of reorganization. Judge Mund also tended to continue final hearings on
motions for relief from the automatic stay, if they were based on the feasibility of a
reorganization, to the fast track hearing date. By focusing all the chapter 11 issues
at one hearing, the debtor could no longer delay the process with a claim that it had
a viable plan, but that the plan was not ready for presentation. The fast track hearing
generally coincided with the end of the exclusivity period,” and with the 120 days
suggested by the United States Supreme Court as an appropriate point to test the
viability of a chapter 11 case.™

B. The Fast Track Results: Time Reduction in Chapter 11 Cases

To analyze the impact of the fast track system on the chapter 11 case load, it is
necessary to examine the length of time until disposition of the cases filed in the
1988-1989 base period, before Judge Mund adopted the fast track system. The base
period provides the base line for comparison with the entire chapter 11 case load for
1990-1993, when the fast track was applied to 81.2% of the chapter 11 cases.

For our comparison with the 1988-1989 period (the “base period”), we focus
on the 1990-1993 case load as a whole, including both fast track and non-fast
track cases. This analysis shows the impact of the fast track system on the entire
chapter 11 case load and provides data that are directly comparable with the base

211 U.S.C. § 1112(b) (1994).

7 Judge Mund found that statements were frequently in need of amendment.

™ As already noted, the fast track process was originally developed by Judge Thomas Small. See supra note
11. Judge Mund’s version of the fast track process differed from Judge Small’s in certain respects. In Judge
Small’s version of the system, no disclosure statement hearing is ordinarily set, and the disclosure statement
is conditionally approved without a hearing. Smalil, supra note 11, at 309. Creditors may, however, file
objections to the disclosure statement which are heard at a combined disclosure statement/confirmation
hearing. Id. Judge Small sets an early date for the confirmation hearing. Unlike Judge Small, Judge Mund set
a disclosure hearing and frequently required revisions before permitting it to go out to creditors. See text this
subpart.

11 U.S.C. § 1121(b) (1994) (“[Olnly the debtor may file a plan until after 120 days after the date of the
order for relief under this chapter.”).

6 United Sav. Ass'n v. Timbers of Inwood Forest Assocs., 484 U.S. 365, 376 (1988).
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period.

Table 477 shows that the impact of the fast track system on the length of time
to dispose of chapter 11 cases was dramatic. It compares the time that it took to
dispose of chapter 11 cases during the 1988-1989 base period with the 1990-1993
period, when the fast track program was in effect. The first section of Table 4
gives the number of days to confirmation; the second section gives the number of
days to conversion; the third section gives the number of days to dismissal; and
the fourth section combines these figures for an overall picture of the number of
days to disposition of the chapter 11 cases. The second column has the data for
the 1988-1989 base period; the third column has the data for the 1990-1993
period while the fast track system was in operation; and the final column
calculates the percentage reductions in time to disposition.

Table 4
Effect of Case Management -
Reduction of Time in Chapter 11

All 1988- All 1990- Percent
1989 Cases 1993 Cases Reduction

n 26 100
Days to u 924 650 29.7%
Confirmation m 502 381 24.1%
1 437 278 36.4%

n 68 203
Days to u 534 273 48.9%
Conversion m 272 152 44.1%
1 176 102 . 42.0%

n 67 294

Days to u 591 300 49.2%
Dismissal m 344 160 1 53.5%
| 167 103 38.3%

n 161 597
Days in u 631 376 40.4%
Chapter 11 m 348 190 45.4%
1 189 117 38.1%

* Includes seven cases still pending.
Legend: n - number of cases
m - median (days)
u - upper quartile (days)
| - lower quartile (days)

7 There were seven cases from the 1990-1993 period that were still pending at the cutoff date for this study
(the end of 1995). See supra note 58 (tracing disposition of seven cases). They were distributed pro rata among
the categories in Table 4.
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Each section of the table has four lines. The first line (designated “n” in the
second column) is the number of cases for each time period. The third line gives
the number of days in each time period that it took the median case to reach the
designated disposition (confirmation, conversion, or dismissal) and the percentage
change resulting from the fast track program. The second line gives the same
information at the upper quartile, and the fourth line give the same information
for the lower quartile.”

Overall, the typical time savings in a chapter 11 case was 45.4%. The time
reduction varied from 24.1% for cases resulting in confirmed plans to 53.5% for
cases that were dismissed.

1. Overall Chapter 11 Time Decrease

Table 4 shows that the overall time spent in chapter 11 for the median case
decreased 45.4 %, from 348 days (11.5 months) to 190 days (6.2 months). The
fast track system thus cut the career of a typical chapter 11 case nearly in half.
This is illustrated by the middle columns in Chart A.

It is useful to look at the quartiles, as well as the medians, to see the impact of the
fast track system on cases which were not in the middle of the range. The impact
of the fast track system was similar at the upper and lower quartiles, although less
than at the medians. The time spent in chapter 11 by the cases at the upper
quartile dropped 40.4%, from 631 days (20.7 months) to 376 days (12.4 months),
while the time in chapter 11 for the cases at the lower quartile decreased 38.1%,
from 189 days (6.2 months) to 117 days (3.8 months). The black columns in
Chart A show these time reductions for the upper quartiles, and the gray columns
show them for the lower quartiles.

Charts A, B,” C,% and D* illustrate another result of the fast track system,
the reduction in the length of time elapsed from filing to disposition, whatever the
outcome of the chapter 11 process. Cases in all of the ranges, from the longest to
the shortest, reached resolution faster with the fast track system in place.

The following sections break these results down into the various kinds of
dispositive events for a chapter 11 case.

78 A note for those who are not technicians. The median is a line that divides the data in half (from top to
bottom), and the quartiles are lines that further divide each half in half. Thus the top quarter of the data lie
above the upper quartile line, and the bottom quarter of the data lie below the lower quartile line. The second
line in Table 4 thus provides information on the case that was one-quarter of the way down a listing that
compiled the cases from those which took longest to dispose of to those that were disposed of quickest.
Similarly, the fourth line of Table 4 provides information on the case that sits three-quarters of the way down
that list.

™ See infra p. 104.

8 See infra p. 106.

8 See infra p. 107.
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CHART A
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2. Cases Resulting in Confirmed Plans

The traditionally recognized purpose of filing a chapter 11 case is to reorganize
the finances of the debtor by means of a chapter 11 plan.® A total of 126 chapter 11
cases in the data base (16.6 %) resulted in the confirmation of reorganization plans.%
By comparison, this figure is essentially identical with that reported in the nationwide
Flynn study for the 1980-1989 decade.* Similarly, in a study of 260 chapter 11 cases
reported by Jensen-Conklin for the Poughkeepsie division of the Southern District
of New York for the same decade, 17.3% of the plans were confirmed.® This
study's 16.6% confirmation rate is, however, somewhat lower than that found in the
small samples in the Kerkman study® and the first LoPucki study.¥

Table 4 shows that the median time from filing to confirmation decreased by

8 By the traditional measure, the confirmation of a chapter 11 plan constitutes success under chapter 11.
However, more needs to be taken into account in determining the success rate of chapter 11 cases.

8 See Table 4, supra p. 101. '

8 See supra note 21 and accompanying text (finding 17% of chapter 11 cases studied resulted in
confirmation of plan).

8 See supra note 30 and accompanying text.

8 See supra note 28 and accompanying text (finding confirmation rate of 29%).

8 See supra note 27 and accompanying text (finding confirmation rate of 44%).
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24.1%, from 502 days® (16.5 months) to 381 days (12.5 months). This is illustrated
by the middle columns in Chart B.¥

One of the most important results of this study is that the time to confirination for
the lower quartile was reduced by 36.4%,% as shown by the gray coluriins in Chart
B. Thus, the good chapter 11 cases, those headed for confirmatioi without
complications, had their plans confirmed in a substantially shorter period of time
under the fast track system. These cases also presumably reached plan confirmation
at a lower cost because the shorter time frame reduced administrative expefises.®!
Additionally, the fast track system conveyed the message to the parties that the
bankruptcy court was ready to resolve swiftly the issues brought before it.

CHART B
DAYS TO CONFIRMATION
1000
800
600
)
a
400 -
200
0 .
1988-1989 Cases 1990-1993 Cases
. Upper Quartile § Median D Lower Quartile

8 The 502-day base line from filing to plan confirmation apparently accords with the Jensen-Conklin study.
Jensen-Conklin, supra note 30. That study did not report the median time from filing to plan confirmation.
Instead, it reported an average, or mean, of 22.4 months (670 days) from filing to confirmation. /d. at 319.
This is essentially the same as the average for the base line befiod in this study (678 days). See Table A-1,
infrap. 116.

% The base period (1988-1989) median lies near the high end of the other reported studies, while the fast
track median lies in the middle. See supra text accompanying notes 20-31 (reporting median confirmation
times of 656 days (22.5 months), 9.5 months, 12 months, and 17.5 months).

% See Table 4, supra p. 101.

! See supra text accompanying notes 35-36.
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There was also a greater reduction in the time to confirmation at the upper end
of the spectrum than at the middle. The upper quartile had a 29.7% reduction in
time to confirmation, from 924 days (30.4 months) to 650 days (21.4 months). This
is illustrated by the black columns in Chart B.

The amount of time saved from the filing of the chapter 11 petition to the
confirmation of the plans as a result of Judge Mund’s fast track system is remarkable.
However, as explored in the following sections, the amount of time saved before
dismissal or conversion is even greater.

3. Conversions

If a debtor is not able to confirm a chapter 11 plan, bankruptcy relief is still
available under another chapter of the Bankruptcy Code. Chapter 12%2 and chapter
13% have qualification requirements different from chapter 11 that debtors frequently
cannot meet.* However, with minor exceptions?® chapter 7 accommodates all
debtors that would qualify for chapter 11.% Table 47 shows that conversion to
another chapter, usually chapter 7, occurred in 35.8% (271) of Judge Mund’s
chapter 11 cases.

The reduction in the number of days from filing to conversion was much more
dramatic than the decrease in the number of days to plan confirmation. As Table 4
shows,” the median number of days to conversion for the 1990-1993 cases fell from
the prior rate by 44.1%, from 272 days (8.9 months) to 152 days (5.0 months). This
is illustrated in the middle columns in Chart C. The upper quartile shows a somewhat
larger decrease in time in chapter 11, a 48.9% reduction from 534 days (17.6
months) to 273 days (9.0 months).* This is illustrated in the black columns in Chart
C. At the lower quartile, the percentage reduction before conversion to chapter 7
was 42.0%, from 176 days (5.8 months) to 102 days (3.4 months).'® This is
illustrated in the gray columns in Chart C. This means that cases that were destined
for conversion to another chapter were meeting their doom much earlier under the
fast track system than before. The cases where no reorganization was available and
liquidation was in the best interests of creditors were arriving in chapter 7 much
faster under the fast track system.

Conversion to chapter 7 is not a panacea for creditors. The automatic stay

%211 U.S.C. §§ 1201-1231 (1994).

% Id. §§ 1301-1330.

% Chapter 12 is limited to “family farmer([s] with regular annual income.” Id. § 109(f). Chapter 13 is only
available to debtors with regular income who owe noncontingent, liquidated, unsecured debts not exceeding
$250,000 and similar secured debts not exceeding $750,000. Id. § 109(e).

% Railroads, stockbrokers and commodity brokers may not be debtors under chapter 7. Id. § 109(d).

% Id.

7 See supra p. 101.

% See supra p. 101.

% See Table 4, supra p. 101.

1% See Table 4, supra p. 101.
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remains in place, and fees are still incurred in the liquidation process. Creditors may
feel more secure, however, because the debtor is no longer in possession after the
case is converted: the debtor-in-possession is replaced by a trustee to manage the
liquidation for the benefit of the creditors.'® Since the final resolution of the case is
usually quicker in chapter 7, creditors may also benefit from the lower professional
fees that accompany the faster resolution of a case.'%?

CHART C
DAYS TO CONVERSION
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4. Dismissals

The dismissal of a chapter 11 case is frequently an indication that the case does
not belong in chapter 11. Dismissal frequently results from the failure of the debtor

1 See 11 U.S.C. § 701(a)(1) (1994), which provides for the appointment of a disinterested person to serve
as interim trustee after the order for relief is filed. /d. Creditors are then permitted to elect a permanent trustee
if they do not like the interim trustee. Id. § 702. While a trustee may be appointed in a chapter 11 case, id.
§ 1104(a), such appointments are quite uncommon.

192 See supra text accompanying notes 35-36.
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to possess any assets to reorganize at the time of filing or the loss of such assets
through foreclosure after the case is filed (after the automatic stay has been lifted for
secured creditors). If a chapter 11 case is destined for dismissal, it is clearly in the
best interests of creditors for the dismissal to occur earlier rather than later.'® It is,
therefore, beneficial to have fast track case dismissals come earlier than confirmation
of a plan or conversion to chapter 7.

In comparison to other methods of case disposition, the reduction in the number
of days to dismissal resulting from the fast track management was the most dramatic.
Table 4 shows that 47.6% of the cases (361 cases) were dismissed.'® In these cases,
the median number of days from filing to dismissal was reduced by 53.5%, from 344
days (11.3 months) to 160 days (5.3 months) when fast track management was
implemented.'® These results are illustrated by the middle columns in Chart D.

CHART D
DAYS TO DISMISSAL
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193 See supra text accompanying notes 35-36.
104 See Table 4, supra p. 101.
195 See Table 4, supra p. 101,
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The distribution of time savings for dismissals at the quartiles shows a different
pattern from the other kinds of dispositions: the percentage reduction at the median
exceeded that at the quartiles. Table 4 shows that the time savings for dismissals at
the upper quartile were 49.2 %, a reduction from 591 days (19.4 months) to 300 days
(9.9 months).'% This is illustrated by the black columns in Chart D. The time
savings at the lower quartile were 38.3%, a reduction from 167 days (5.5 months)
to 103 days (3.4 months).!%" This is illustrated by the gray columns in Chart D.

It should be noted that dismissal is not an unambiguous failure for a chapter 11
case. Cases are frequently dismissed after the court has permitted the completion of
the sale of the principal assets, usually at a better price than foreclosure would bring.
In addition, cases are sometimes dismissed because intervening events, such as
success in a disputed lawsuit, settlement with a creditor, a change in the business
climate, or the obtaining of financing, make it possible to pay all creditors in full.

C. The Cases Excluded from Fast Track Management

One of the purposes of the fast track system was to permit the judge to devote
more time to other cases which appeared to require more attention. It is, therefore,
useful to analyze cases that were excluded from fast track management during the
1990-1993 period to see if they benefitted from additional oversight by the judge.
Table 5 compares fast track cases with non-fast track cases in the 1990-1993 period.
Unlike the prior tables, Table 5 omits six 1993 fast track and one 1991 non-fast track
case that were still pending on December 31, 1995, the study cutoff date.!%®

TABLE 5
DISPOSITION OF 1990-1993 CHAPTER 11 CASES
Plans Cases Cases Total
Confirmed | Converted | Dismissed

Fast Track n 70 171 238 479
Cases* % 14.6% 35.7% 49.7% 81.2%

Non-Fast Track | n 29 29 53 111
Cases** % 26.1% 26.1% 47.7% 18.8%

Totals n 99 200 291 590

% 16.8% 33.9% 49.3%

* Omits six cases still pending.
** Omits one case still pending.

1% See Table 4, supra p. 101.
17 See Table 4, supra p. 101.
198 As a result of these omissions, the numbers in Table 5 differ slightly from those in Table 4.
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The first section of Table 5 shows that 479 chapter 11 cases were assigned to the
fast track system during 1990-1993. Seventy of these had plans confirmed (14.6 %),
171 were converted to another chapter (35.7%), and 238 were dismissed (49.7%).
The second part of Table 5 shows that 111 cases were not assigned to the fast track
system during the same time period. Twenty-nine of these had plans confirmed
(26.1%), another twenty-nine were converted to another chapter (26.1%), and 53
were dismissed (47.7%). In Chart E the black columns show the cases where plans
were confirmed, the middle columns show the cases that were converted to another
chapter, and the gray columns show the cases that were dismissed.

The data in Table 5 show that there was a 78.8 % higher rate of confirmation of
chapter 11 plans for the cases singled out for special treatment (26.1% versus 14.6%)
and a corresponding lower rate in conversions to chapter 7 (26.1% versus 35.7%).
The difference in the sizes of the black columns in Chart E shows these changes.
The dismissal rates, however, were quite similar, as is shown in the gray columns
in Chart E.

CHARTE
DISPOSITION OF 1990-1993 CHAPTER 11 CASES

50%

40%
S 30%
&
5 20% —
8

10% —

0% — '

Non-Fast Track Fast Track

- Confirmed & Converted D Dismissed



110 ABI LAW REVIEW [Vol. 4:85

One could conclude from these results that greater judicial attention to a chapter
11 case results in a higher confirmation rate for chapter 11 plans. However, this
would not be an accurate interpretation. Rather, the higher confirmation rate reflects
the results of the selection process itself. Since large cases are more likely to have
plans confirmed, ! any selection process which pools the large cases in one group
would affect the confirmation rate of that pool. Thus, Judge Mund's likely exclusion
of more complex cases from the fast track process'!® ensured that the non-fast track
case pool had a higher plan confirmation rate.

D. Effect of Case Management on Chapter 11 Results

The impact of case management on the reduction of time that a case spends in
chapter 11 is dramatic. What, however, is the impact of such case management on
the outcomes in a chapter 11 case? If the substantially more rapid disposition of
chapter 11 cases resulted in the reduction of the confirmation rate for plans in such
cases, this might give us pause in recommending such case management. That kind
of result would make it necessary to weigh the benefits of expediting chapter 11 cases
against the costs of denying some debtors the opportunity to confirm a plan. This
study has two important findings on this subject. Table 6 compares disposition of the
chapter 11 cases for the 1988-1989 base period with the disposition of chapter 11
cases during the 1990-1993 fast track period. The first section shows the number
and percentage of confirmations, conversions, and dismissals for the 1988-1989 base
period, and the second shows the same information for the 1990-1993 fast track
period.'!!

Table 6 shows that the 758 cases in this study were disposed of in three ways:
16.7% of the cases had chapter 11 plans which were confirmed, 47.7% of the cases
were dismissed; and in 35.7% of the cases a conversion was ordered from chapter
11 to a case under another chapter of the Bankruptcy Code.'"?

19 Larger cases have higher chapter 11 plan confirmation rates. In the Southern District of New York, for
example, Flynn found that the assets and liabilities were much larger than in the other 14 districts that he
studied (including the Central District of California), and that the plan confirmation rate was 43%. See FLYNN,
supra note 18, at 11, 17, & 32.

10 See supra text accompanying notes 68-69 (noting that Judge Mund would often exclude more complex
cases from fast track management).

I Table 6, like Table 5, supra p. 108, omits seven chapter 11 cases still awaiting disposition. See supra
note 58 (tracing disposition of seven cases). The numbers in Table 6 are, therefore, slightly different from
those in Table 4.

112 While most of these cases were converted to cases under chapter 7, a few were converted to cases under
chapter 13.
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TABLE 6
DISPOSITION OF CHAPTER 11 CASES
Plans Cases Cases Total
Confirmed | Converted | Dismissed
1988-1989 | n 26 68 67 161
Cases % 16.1% 42.2% 41.6%
1990-1993 | n 99 200 291 590
Cases* % 16.8% 33.9% 49.3%
Totals n 125 268 358 751
% 16.7% 35.7% 47.7%

* Omits seven cases still pending.

The first important finding on the impact of the fast track system on chapter 11
case outcomes is that the confirmation rate for chapter 11 plans did not change
appreciably. Table 6 shows that 16.1% (26 of 125 cases) had plans confirmed
during the base period while 16.8% (99 of 590 cases) had plans confirmed during the
fast track period. Thus, no substantial impact on the rate of chapter 11 plan
confirmations resulted from the adoption of the fast track model used in this study.
The rate of confirmation of chapter 11 plans is actually slightly higher where case
management is applied, but the difference of less than one percent is not
consequential. This is illustrated by the black bars in Chart F.

The second important result of the adoption of the fast track system is found in
the dismissal rate, which showed an 18.5% increase: 41.6% of the cases (67 of 161)
were dismissed in the base period (1988-1989) while 49.3% (291 of 590 cases) were
dismissed during the fast track period. This difference is illustrated by the gray
columns in Chart F. The rate of conversions to another chapter fell proportionately
from 42.2% (68 of 161 cases) in the base period to 33.9% (200 of 590 cases) during
the fast track period. The middle bars in Chart F illustrate this difference. Whether
there are important consequences associated with the increase in dismissal rates and
corresponding decrease in conversion rates is not evident from the data and remains
to be studied.
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CHART F
DISPOSITION OF CHAPTER 11 CASES
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CONCLUSIONS

This study shows that there is apparently a large amount of delay in the chapter
11 system that can be squeezed out without losing any reorganization value. While
it is possible that the data did not collect all possible chapter 11 values, they do
support a fairly strong inference that the reduction in the amount of delay did not
adversely impact the reorganization of chapter 11 debtors. The only substantial
difference in outcome was the increase in dismissals and reduction in conversions to
other chapters.

This study shows that reducing delay in chapter 11 cases can be accomplished
without any change in the current Bankruptcy Code. To accomplish this, bankruptcy
judges can adopt case management techniques authorized by existing law. For
example, the fast track system adopted by Judge Mund in 1990 for 81.2% of her
chapter 11 cases was a moderate form of judicial case management. It nevertheless
drastically reduced the time it took to dispose of chapter 11 cases. The life of a
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typical chapter 11 case was reduced by 45.4%.'"® For cases resulting in confirmed
chapter 11 plans, the median time to confirm fell 24.1%.""* For cases that were
ultimately converted to another chapter, the median time in chapter 11 decreased by
44.1% .''> The most noticeable reduction was found for cases that were dismissed,
which showed a decrease of 53.5% in time in chapter 11.'¢

The dramatic decrease in the life span of chapter 11 cases was accomplished by
a slight increase in the confirmation rate for chapter 11 plans, from 16.1%'" to
16.8%. The cases not selected for fast track treatment had a 78.8% higher
confirmation rate,''® demonstrating that they were the right cases to excuse from the
fast track system.'"

The main difference in outcome in the fast track system is that the dismissal rate
for chapter 11 cases increased by 18.5%,'” and the rate of conversion to chapter 7
registered a corresponding decrease.'? The importance of this change remains to be
investigated.'#

One of the most important results of the study is that, at the lower quartile, the
time from filing to confirmation fell by 36.4%.'> Thus, the fast track system helped
the chapter 11 cases that were on a smooth course toward conﬁrmatlon arrive there
more quickly and presumably at less expense. '

The primary goal of a bankruptcy judge is to do justice, not to move cases along
to conclusion. This Article does not recommend that judges return to the
management of bankruptcy cases, as they did under the Bankruptcy Act before 1979,
The recommended chapter 11 case management is similar to the case management
undertaken by the district courts under Rule 16 of the Federal Rules of Civil
Procedure.'” Under Rule 16, a judge sets a status conference shortly after a case is
filed, sets deadlines for discovery and schedules pretrial and trial dates.'?® This
involves management of the process only, “to secure the just, speedy, and

113 See supra part I11.B.1.

114 See supra part 111.B.2.

15 See supra part I11.B.3.

16 See supra part 111.B.4.

7 See supra part 111.D.

118 See supra part 111.C.

119 These cases were not selected for fast track treatment because of their complexity and because of the need
for extra time to consider the resulting complex chapter 11 plans. See supra text accompanying notes 68-69.

120 See Table 6, supra p. 111 (increase in percentage from 41.6% to 49.3% is 7.7%; dividing 7.7% by
41.6% yields increase of 18.5%).

12 See Table 6, supra p. 111 (showing drop in percentage from 42.2% to 33.9%).

122 A study of the rate of no-asset reports by chapter 7 trustees in converted chapter 11 cases might provide
some evidence on this issue. Since this data base did not include this information, it could not be studied here.
The information was not otherwise available because the dockets in Los Angeles were not computerized until
November, 1994.

123 See supra part 111.B.2.

124 See supra part 1.B.

125 FeD. R. CIv. P. 16.

126 Id. 16(b).
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inexpensive determination of every action.”'?’

In reducing the delay in chapter 11 cases, a judge must be careful not to impose
unreasonable deadlines. If chapter 11 cases are pressed too hard for completion,
opportunities for reorganization may be lost, and the rate of plan confirmation will
likely decline. Therefore, the management of chapter 11 cases requires the exercise
of judgment. In this study, Judge Mund exercised her judgment, gained from past
experience as both a bankruptcy judge and an attorney, to select cases best suited for
the fast track system. The experience and knowledge of a judge cannot be matched
by most bureaucrats. It is for this reason that bankruptcy cases are decided by
judges, and not administrators.

Judge Mund's fast track system described in this study is not the only method of
chapter 11 judicial case management, nor does this Article contend that this fast track
system is the best method. In fact, Judge Mund herself no longer follows the fast
track model for her chapter 11 cases. In 1994 Congress considered adopting the fast
track system developed by Judge Small,'® a variant of which was adopted by Judge
Mund.'”® However, it decided instead to amend section 105 of the Bankruptcy Code
to provide explicit authorization for judges to set status conferences.!*® As a result,
Judge Mund now follows the section 105 procedure, and holds a status conference
approximately one month after a chapter 11 case is filed.!®! At the time of the
conference, she sets dates for the filing of disclosure statements and plans, and
determines the possible conditional approval of disclosure statements and possible
combined hearings on disclosure statements and plan confirmations. As in her prior
fast track system, she requires notice to all creditors and reserves the right to dismiss
or convert the case to a case under chapter 7 at the status conference if the debtor
fails to appear.

Judge Mund’s new system is similar to that adopted by a number of other
bankruptcy judges in the United States.’” I started using a similar system in
September, 1992. The effectiveness in reducing delays with this new management
process has not yet been studied.

' Id.; ¢f. FED. R. BANKR. P. 1001 (“These rules shall be construed to secure the just, speedy, and
inexpensive determination of every case and proceeding.”).

128 See supra notes 11 and 74.

129 See supra part 111.A.

10 Bankruptcy Reform Act of 1994, Pub. L. No. 103-394, § 104(a), 1994 U.S.C.C.A.N. (108 Stat. 4106)
3340, 3345-46 (amending 11 U.S.C. § 105).

BI11 U.S.C. § 105(d) (1994).

12 See ADMIN. OFF. OF U.S. CTs., CASE MGMT. MANUAL FOR U.S. BANKR. JUDGES (1995). This manual
was prepared by the Administrative Office of the United States Courts under the direction of the Subcommittee
on Case Management of the Committee on the Administration of the Bankruptcy System of the Judicial
Conference of the United States. It has a section specifically devoted to the management of chapter 11 cases.
Id. at 111-23. It contains a specific discussion of the case management technique now used by Judge Mund
(and other judges) but not of the fast track system that is the subject of this study. Id. at 120-21.
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TECHNICAL APPENDIX

This section reports on certain technical considerations relating to the analysis
of the data in this study.

Use of Medians Rather Than Means

It is most common to calculate and to report averages, or means, in analyzing
data of the type presented in this study. However, the study relies entirely on
medians rather than on means or averages.'* This type of analysis is chosen for two
reasons. First and most important, it is very useful to know what happens in the
typical case under chapter 11. The typical case is one that lies near the median and
may not be one that lies near the mean. Furthermore, one very long or very short
case will change the calculation of the mean, even though it has no impact on the
typical case. In contrast, such a case does not change the calculation of the median
at all. In this study, the data base contains a number of very lengthy chapter 11
cases. Therefore, the median is a more reliable indicator of what happened in a
typical chapter 11 case in the data base than the mean.

In addition, it is easier to adjust the calculations of the medians and quartiles for
the seven open cases. Since each of these cases is more than two years old as of the
December 31, 1995 cutoff date for this study, they fall in the top quartile in all
categories. The calculations in Table 4 include these cases.

To illustrate the difference, Table 7 shows both the means and the medians for
the data involved in this study. Table 7 omits data for the seven open cases, because
the estimation of data to add them to the calculation of means is complicated, and
likely to be wide of the mark.

The greater informative value of the medians than the means is illustrated in the
data for dismissed cases in Table 7. The decrease in the mean resulting from the
adoption of the fast track program is much less than the reduction in the median,
because of several cases that were dismissed more than 1500 days after they were
filed. While these data do not alter the median, they do raise the mean substantially.
They also have a substantial, yet lesser impact on the figures for the average time in
chapter 11. This is because nearly half of the cases that were dismissed were cases
impacted by the late-dismissed cases. A standard adjustment to the data would
eliminate these cases because they are outliers, which means that they lie more than
three standard deviations above the mean. However, they are legitimate data points
in the study. The median recognizes this without distorting the data, while the mean
does not.

133 As an aid for the nontechnician, a mean or average is calculated by adding up all the numbers (in this
study, the number of days from filing to disposition) and dividing by the number of entries. The median, in
contrast, is determined by listing a series of numbers from lowest to highest and finding the midpoint in the
list.
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TABLE A-1
NUMBER OF DAYS IN CHAPTER 11 -
COMPARISON OF MEANS AND MEDIANS

1988-1989 1990-1993 Percentage
Cases Cases* Change
n 26 99
Days to mn 678 507 25.2%
Confirmation | sd 362 341
md 502 377 24.9%
n 68 200
Days to mn 409 233 43.0%
Conversion sd 344 231
md 272 150 44.9%
n 67 291
Days to mn 436 304 30.3%
Dismissal sd 391 377
md 344 158 54.1%
n 161 590
Days in mn 464 314 32.3%
Chapter 11 | sd 379 341
md 348 189 45.7%
* Omits seven open cases.
Legend: n - number of cases
mn - mean
sd - standard deviation
md - median

Outliers

It is a well-known statistical analysis tool to adjust a body of data by eliminating
outlying data. Because this study relies primarily on medians, an analysis of the data
that fell outside the “inner fences” and “outer fences” was done.!** There were very
few data that fell outside the outer fences. In addition, the cases falling into this

13 See, e.g., JAMES T. MCCLAVE & TERRY SINCICH, A FIRST COURSE IN STATISTICS 71-73 (5th ed. 1995)
(explaining median analysis).
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category were clearly chapter 11 cases and not statistical aberrations. For these
reasons, no outliers were eliminated.

Statistical Significance of Results

There is one substantial benefit to using the mean values rather than the median
values in reporting a study. The use of the means permits a determination as to
whether the differences between the two time periods in question are statistically
significant. The differences in the means reported in Table 7 are all statistically
significant at the 99% level. The only exception is the difference in plan
confirmation levels, which is statistically significant at the 95% level. The z-test
results! are as follows:

Confirmations 2.17
Conversions 3.92
Dismissals 2.51

Overall differences 4.53
Dates of Dispositive Events

In calculating the number of days from the date of filing to the date of
confirmation, conversion or dismissal, one factor must be noted. The date of
disposition used in the study is the date on which the order was announced from the
bench, because this is the date that Judge Mund kept in her data base. In most cases,
the written order was signed and entered within a few weeks. It is likely, however,
that there were some occasions when the order was delayed for a longer period of
time.

135 A z-test is used to measure the relative position of data with reference to a collection of scores from a
reference group. AUDREY HABER & RICHARD R. RUNYON, GENERAL STATISTICS 136-39 (3d ed. 1977).






