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Sherman Act. Specifically, the Charter could be challenged as
reflecting two allegedly distinct anticompetitive agreements: (1) an
agreement among member schools that operate self-sustaining sports
programs not to compete against those who are not self-sustaining;"
and (2) an agreement among schools not to operate sports that are not
self-sustaining.'” Parsing the particular agreements demonstrates that
these agreements are either reasonable restraints of trade or
noncommercial in nature.

Under the rule of reason, the initial question is whether the
restraint affects price or output. The Charter likely will have such an
effect, although in a very atypical way. The relevant market in which
trade is allegedly restrained is characterized by a high degree of
product differentiation (most fans differentiate college football from
the NFL, and many fans are particularly avid supporters of particular
college football programs).™ Output will be reduced to the extent that
certain differentiated products, for which there is insufficient
consumer preference to generate revenues equal to cost, will no longer
be available (or at least will not be available in competition with other
Division 1 programs, which is what avid fans of these programs
prefer). This output effect is quite different from a typical
anticompetitive output reduction, where the effect of a restraint is to
reduce the defendants’ output, resulting in an increase in the price for
the deféndants’ services, and allowing the deféndants to achieve
greater profits than would be available in a competitive market. Nor
does the agreement exclude more efficient rivals, allowing the
defendants to provide services unresponsive to the preferences of the
defendants’ consumers. Rather, with minimal direct impact on their
own ability to generate surplus revenues over expenses, or the price or
quality of output for their consumers, programs like Penn State, the
University of Texas, Alabama, and USC will have adopted an
agreement that reduces output from schools like Rutgers

104. This will likely occur primarily in football and basketball and among a small and
elite number of programs still able to offer Division I ice hockey, baseball, and wrestling.

105. The Charter could also be challenged as an agreement among self-sustaining
programs not to spend in excess of revenues. Because the hallmark of the Sherman Antitrust
Act is the creation of competitive markets responsive to consumer preference, it is difficult to
see how competition is restrained when firms do not behave in economically irrational ways
to provide goods or services that consumers will not commercially support. In any event, the
analysis in the text would suffice for this challenge as well.

106. Bd. of Regents, 468 US. at 101-02; Heather Gibson, Cynthia Willming &
Andrew Holdnak, “Were Gators . . . Not Just Gator Fans™: Serious Leisure and University of
Florida Football, 34 J. LEISURE RES. 397 (2002).
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University'”"—output that will unlikely have an impact on nationally
televised games appealing to most football fans and will only have an
impact on live gate and regionally televised games appealing to the
relatively small number of avid fans of these schools who are
insufficient in number to generate revenues necessary to be self-
sustaining. Therefore, a strong argument can be made that the
agreement does not have an anticompetitive effect at all.

In nonsports contexts, a joint venture’s decision to exclude others
is not normally seen as a restraint of trade. Others are free to form
their own joint venture.” (Likewise, anyone would be free, after the
NCAA implements the Charter, to join and play in the “Subsidized
Football Conference.”) Where a plaintiff can demonstrate that the joint
venture is an “essential facility” to which access must be granted,” the
focus of competitive concern is not with the rights of the plaintiff, nor
the rights of consumers avidly loyal to the plaintiff’s differentiated
product, but on the defendant’s ability to generate monopoly profits or
to gain a commercially unfair advantage from the exclusion.”’ In the
" market for college football, it is unlikely that the exclusion of football
or basketball programs that were not self-sustaining would have any
significant effect on the ability of the remaining teams to raise prices
for tickets, television rights, licensing, or sponsorships, nor would the
deféndants’ output be reduced. The only output excluded is from
those who, for noncommercial reasons, desire to lose money to
participate in an otherwise successful commercial venture. Therefore,
a court should conclude that the Charter’s requirement that

107. Curtis Eichelberger, Rutgers Big Ten Decision May Put School s Sports Programs
Deeper in Debt, BLOOMBERG (June 8, 2010, 2:41 PM), http://www.bloomberg.com/news/
2010-06-08/rutgers-big-ten-decision-may-put-school-s-sports-programs-deeper-in-debt.html
(stating that almost half of Rutgers University’s athletic department’s $58.5 million dollars
were from state subsidies and student fees). Another report suggested that Connecticut,
Syracuse University, Wake Forest University, and Duke University all lost money on their
football programs. Brett McMurphy, For Longhorns, Money Grows on Football Program
Instead of Trees, AOL NEws (June 30, 2010, 8:00 AM), http://www.aolnews.com/2010/06/
30/for-longhorns-money-grows-on-football-program-instead-of-trees/.

108. H.R.REP. No. 98-1044, at 9 (1984) (Conf. Rep.).

109. This is a highly controversial topic. See HOVENKAMP, supra note 85, at 309
(calling the doctrine “troublesome, incoherent and unmanageable”).

110. Two sports cases invoking the doctrine are illustrative. In Fishrman v. Estate of
Wirtz, the plaintiffs claimed that the defendant owner of the Chicago-area arena best suited
for professional basketball violated the antitrust law by refusing to execute a lease, thus
allowing a related firm to win the competition for an NBA franchise. 807 F.2d 520, 525,
535-38 (7th Cir. 1986). In Hecht v. Pro-Football, Inc., the plaintiff challenged a contract term
between the operator of Robert F. Kennedy Memorial Stadium in Washington and the NFL
Redskins club barring a lease with another football team. 570 F.2d 982, 985-86 (D.C. Cir.
1977).
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participation in Division I men’s sports be conditioned on revenues
exceeding expenses over a multiyear period does not constitute a
restraint of trade in a commercial context.

An even stronger argument, however, is that the restraint is
noncommercial. The Charter does not exclude efficient rivals or new
entry, as commercial restraints would. Immediately upon implementa-
tion of article I, Fordham University (a Division I Football Bowl
Subdivision (I-AA) school) could announce a partnership with the
New York Yankees to play in Yankee Stadium and broadcast games on
the Yankees Entertainment and Sports Network, with a three-year plan
designed to turn the Rams into New York’s premier college football
program. Nor does the Charter exclude inefficient rivals from
competing if they can receive sport-specific donations. Even if other
revenue was insufficient to keep Oklahoma State in the black, the
Cowboys could continue to compete in Division [ as long as oil baron
T. Boone Pickens was footing the bill.""

The only practice effectively precluded by article I is the use of
funds that would otherwise go to educational purposes from being
spent on expensive Division I athletic programs. As outlined above,
the NCAA should ban this practice not because of commercial
considerations, but rather the very specific noncommercial concern
that university presidents and trustees are too likely to be “captured”
by special interests who desire an entertainment product that the
market will not support. No profit-maximizing enterprise would take
this action. There is no direct economic benefit resulting from a
lessening of competition in the market in which the targeted firms
operate.” Rather, the net effect of the policy is to promote a wider
consumer choice in the broader educational market.

In this regard, the court of appeals decision in United States v.
Brown University is instructive.'” Unlike the agreement limiting
Division I men’s sports to self-supporting operations, the Third Circuit
observed that an agreement among elite academic schools to limit
scholarships to those based on financial need would be consistent with
the parties’ economic self-interest in revenue maximization.
Nonetheless, the court remanded for a more detailed rule of reason

111, Jenni Carlson, OSU Megabooster Boone Pickens Riding as High as His Cowboys
Are Ranked, NEWSOK (Oct. 26, 2011), http:/mewsok.com/osu-megabooster-boone-pickens-
riding-as-high-as-his-cowboys-are-ranked/article/3617230 (reporting Pickens’s donations to the
Oklahoma State University’s athletic department to be valued at $300 million).

112. IB PHILLIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW: AN ANALYSIS
OF ANTITRUST PRINCIPLES AND THEIR APPLICATION 177 (3d ed. 2006).

113. 5F3d 658 (3d Cir. 1993).
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analysis, observing the need for special care in predicting the
economic consequences of a restraint when defendants claim that it
was motivated by ““public service or ethical norms.””" Specifically,
the court observed that an agreement to allocate financial aid solely on
the basis of demonstrated need meant that available resources are
spread among more needy students, increasing the number of students
able to afford an education at an expensive elite private school.”” In a
similar fashion, an agreement to allocate educational resources solely
to nonathletic educational programs, or to athletic programs tailored
primarily for the benefit of the student-athlete (Division III or club-
level competition), means that scarce resources are available for
financial aid or educational quality improvements."*

The purposes of the Sherman Act are furthered when rivals
compete for consumers’ patronage by putting forth choices that
provide consumers with their preferred mix of price, output, and
quality."” Organizing a competition based on principles of prudent
financial management serves these goals. It is more likely that
universities will make investments in commercialized football and
basketball designed to respond to consumer preferences if their rivals
are also making similar investments than if rivals are participating in
sporting competitions for alternative motivations. Indeed, the
distortive effect of subsidies motivated by outside concerns has been
recognized by other competition law regimes. For example, the United
Kingdom Monopolies and Merger Commission (Commission)
blocked the acquisition of Manchester United by News Corporation,
the owner of the Sky Sports (Sky) satellite network, in part because the
Commission found that the team would be operated principally to
promote the value of programming on Sky rather than prudently as a
soccer team.'"

The flip side of article I can be characterized as an agreement
among NCAA schools not to offer revenue-losing programs at the
Division I level. It is true that this aspect of article I is output-

114. Id at 672 (quoting Arizona v. Maricopa Cnty. Med. Soc’y, 457 U.S. 332, 349
(1982)).

115. Id at 675.

116. Although antitrust defendants cannot justify anticompetitive commercial
arrangements resulting in increased profits with arguments that they further noneconomic
social values, courts should consider the degree to which noncommercial decisions further
social as well as procompetitive values. /d at 675n.10.

117. Neil W. Averitt & Robert H. Lande, Using the “Consumer Choice” Approach fo
Antitrust Law, 74 ANTITRUST L. J. 175 (2007).

118. BSkyB Bid for Man Utd ‘Kicked Out,” BBC NEws BUSINESS: THE COMPANY
FILE (Mar. 17, 1999, 11:48 GMT), http://news.bbc.co.uk/2/hi/business/298072.stm.
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reducing, to the extent that programs attract a live attendance and, in
some cases, a television audience, even if revenues from these sources
are insufficient to cover costs. But the purpose and effect of the
agreement is not to permit the “conspirators” to raise price or increase
profits; rather, it serves the noncommercial goal of limiting athletic
subsidies from funds that can be used for educational purposes.

An agreement not to offer revenue-losing programs might also be
characterized as an anticompetitive agreement not to compete in the
broader market to obtain the best students to matriculate at the
university and the best professors to accept offers to join the faculty.
With regard to football and men’s basketball, it may be true in some
few cases that the benefits to the school from increased enrollment or
faculty retention outweigh the costs of the annual subsidy. For these
programs, however, the money-losing university’s agreement is not the
cause of the injury; rather, it is the procompetitive decision of the self-
sustaining schools that effectively excludes those whose fan base is
insufficient. With regard to other sports, it seems fanciful to claim that
the reduced quality of nonrevenue sports, which do not attract
significant audiences anyway, will affect nonathletes’ desire to attend
the school. Moreover, if State University wants to attract Hannah
Highscore because of her phenomenal SAT results, they are free to
award her a merit scholarship not based on athletics, and she can play
sports for them.

D, The Agreement To Operate Sports Subsidized by General
University Funds Only on a Club or Division Il Level

Article III restricts most sports programs that are not sustainable
to competitions featuring no athletic-based scholarship, limited
coaching, and restricted travel. In analyzing an antitrust challenge to
an agreement among NCAA members to implement this agreement,
its precise scope bears emphasis. If a minority of NCAA member
schools wish to form the Subsidized Sports Association, and compete
outside the NCAA umbrella in competitions with like-minded
institutions anxious to divert educational funds to intercollegiate
athletics participation that is not cost-justified, they would be free to do
SO.

Antitrust law focuses on restraints on competition in relevant
economic markets."” There is no relevant economic market for soccer
or golf at the Division I level. Any reduction in the quality of play is

119. HOVENKAMP, supra note 85, at 92.
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irrelevant because there are virtually no “consumers” of high quality
play.

A bit more analysis is required to dispose of a claim that
universities are restraining competition in the market for student
enrollment. This is a relevant market, although the unique nonprofit
motivation of schools is highly relevant to the antitrust analysis. Thus,
the Third Circuit remanded for more detailed analysis a district court
order barring a cartel agreement among the Ivy League schools and
Massachusetts Institute of Technology to agree on how much need-
based financial aid to award to students.” The case was eventually
settled, allowing the colleges to agree among themselves not to
compete for students by offering merit-based scholarships.” The
universities argued that limiting competition in this way and
collectively channeling resources to need-based aid actually increased
opportunities to attend elite schools and therefore increased demand
for the “product” of elite higher education.” If Harvard University
and Yale University can agree not to compete for students by offering
them merit-based scholarships, then it would seem to follow that Penn
State and Ohio State University can agree not to compete for students
by offering them athletics-based scholarships. Like the Ivies, Big Ten
schools can also increase demand and opportunity by channeling those
funds into other programs. Indeed, to the extent that tuition-paying
students are attracted to an institution by the opportunity to participate
in intercollegiate sports, universities can use the savings from Division
I nonrevenue sports to expand their offering of club sports.

Moreover, limiting club sports, as outlined above, is a legitimate
way to maximize the noneconomic goals of intercollegiate athletic
competition. Competitive balance and a fair opportunity to compete
are served when teams are playing with a level playing field. Federal
courts have upheld restrictions on “minor” competitions precisely to
allow them to compete.” Finally, it is not clear how a court could
distinguish the limits advocated by article III of the Charter from
existing limits in Division I. Division I schools already agree to limit
financial aid to levels that, at least for elite students, are far below what
they would receive in an unrestrained market; article III lowers the

120. Brown Univ, 5 F.3d at 661, 679.

121. William H. Honan, M LT Wins Right To Share Financial Aid Data in Antitrust
Accord, N.Y. TIMES, Dec. 23, 1993, at A13.

122. Brown Univ, 5 F.3d at 674-75.

123. See eg, M & H Tire Co. v. Hoosier Racing Tire Corp., 733 F.2d 973 (st Cir.
1984).
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level of aid (students participating in these sports could not receive
tuition waivers or cash for housing, food, and books, but could
continue to receive tutoring and health services); Division I schools
limit the number of coaches each team can have, while article III
simply lessens the number further. It is difficult to see how article III’s
additional limits on travel has any anticompetitive effect in any real
market.

This discussion would not be complete without an analysis of
Law v. NCAA™ That case involved an NCAA rule permitting
Division I men’s basketball teams to hire three assistant coaches and
then changed the rule to require one of these assistants to be a
“restricted earnings” coach whose salary could not exceed $16,000 per
year.” The United States Court of Appeals for the Tenth Circuit struck
down the salary limit. There are many ways in which the holding on
the NCAA?s restricted earnings rule is distinguishable from article IV
of the Charter, revealing why the latter is likely to be found lawful.

First, in striking down the assistant coach salary cap, Law
expressly distinguished another circuit opinion in Hennessey v
NCAA, which had upheld a limit on the number of coaches.™ The
restricted earnings rule was a “naked restriction on price” that
immediately called for the defendants to justify their restraint; a
justification on the number of coaches required an independent
assessment of the reasonableness of the restraint. It is not clear that a
ban on scholarships and restrictions on the number of coaches and the
distance for permitted travel contemplated by the Charter’s article IV
even restrains trade in a relevant economic market, because by
definition these teams are not operated on a commercial basis.

Second, Law found that Hennessey had improperly placed the
burden on the plaintiff, rather than the defendant, to show that a clear
restraint of trade is not justifiable.”” If the Charter’ article I (barring
economically unsustainable Division [ sports) passes antitrust
muster,” then article III merely allows schools that cannot be
commercially profitable in sporting competitions to agree on a
uniform basis of competition against one another, which is a sufficient
justification.

124. 134 F.3d 1010 (10th Cir. 1998).

125. Id at 1020.

126. Id. at 1020-21 (discussing Hennessey v. NCAA, 564 F.2d 1136 (Sth Cir. 1977)).
127. Id at 1021.

128.  See supratext accompanying notes 111-118.
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Moreover, unlike the blatant effort to save a few thousand dollars
through a “salary cap” on an assistant coach in Law, article IV’s limits
are reasonably necessary to ensure a balanced sporting competition
that will give the maximum number of student-athletes the opportunity
to gain the physical, social, and mental benefits of intercollegiate
athletic participation. Such a justification was inconceivable with
regard to the rule challenged in Law:

E.  Reducing the Maximum Allowable Athletic Aid for Football and
Allowing Partial Scholarship Offers

Distinct issues arise with regard to the proposal that football
squads reduce the maximum athletic aid from eighty-five full
scholarships to the equivalent of fifty-five scholarships, which could
be spread among more student-athletes in the form of partial
scholarships (the process that is currently used for the vast majority of
NCAA sports). Under current precedents, this rule would be
considered a restraint of trade. However, careful analysis shows that
the restraint is acceptable under the rule of reason, as a restraint that is
reasonably necessary to improve competitive balance and thereby
increase overall fan appeal for college football, as well as one that
provides many student-athletes with greater information and facilitates
a more informed choice of college.

An agreement among elite college football programs to reduce
the number of football scholarships is a restraint of trade. Although
one court of appeals incorrectly suggested that the agreement among
schools to limit compensation for college football players to a
scholarship means that there is no relevant economic market,” there
clearly would be a relevant economic market if the member schools
had not agreed to limit compensation! Although the proposed limit is
unlikely to limit the number of young men willing to play Division I
football, the compensation provided under article V is clearly less than
what would “otherwise be” absent the agreement. An agreement
among competitors that reduces the price of labor to less than what
would “otherwise be” requires a justification to survive the rule of

reason."”

129. Banks v. NCAA, 977 F.2d 1081, 1093-94 (7th Cir. 1992). The strength of the
court’s conclusion is unclear, as the opinion noted that “Banks might possibly have been able
to allege an anti-competitive impact on a relevant market through a more carefully drafted
complaint or an amendment to his complaint.” /d at 1094.

130. CfNCAA v. Bd. of Regents of the Univ. of Okla., 468 U.S. 85, 113 (1984).
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Before turning to the legitimate justifications for this restraint, a
brief discussion is warranted because sports labor cases raise
interesting issues of general antitrust applicability concerning the
ability of firms to justify reducing competition in input markets in
order to improve competition or consumer welfare in output markets.
A buyers’ cartel cannot justify its conduct by proof that a portion of the
below-market prices defendants pay for labor or inputs will be passed
on to consumers in the form of lower prices.”' Likewise, no cartel can
justify its behavior on the ground that the lower costs or higher prices
that result allow more firms to stay in business, a justification that
would legalize any anticompetitive scheme.

However, restraints that are reasonably necessary to produce a
better quality or cheaper product are permissible, even where the
restraint adversely affects labor or input markets. The Supreme Court
unequivocally held in Board of Regents that an agreement that
restrained trade in one market (in that case, broadcasting) could be
justified if shown to be reasonably necessary to promote a level of
competitive balance that increases the popularity (and thus output) of a
sporting competition to consumers.” In similar fashion, United States
Court of Appeals for the Eighth Circuit held in Mackey v. NFL that
restraints in the labor market could also be justified if appropriately
tailored to achieve the goal of competitive balance.™ A prior decision
of the United States Court of Appeals for the District of Columbia
Circuit in Smith v. Pro Football, Inc.” is to the contrary, but it precedes
Board of Regents and was poorly reasoned. In analyzing the
procompetitive benefits of the NFLs rookie draft, Smuth held that the
only way that parties can increase competition is by encouraging new
firms to enter the market or allow existing firms to offer a product at a
lower cost.” This view ignores the possibility that an agreement
allows existing firms to offer a superior product at the same cost,

131. Seec HOVENKAMP, supra note 85, at 171 (demonstrating erroneous reasoning of
Balmoral Cinema, Inc. v. Allied Artists Pictures Corp., 885 F2d 313, 317 (6th Cir. 1989), to
effect that anticompetitive bidding agreement among movie theaters was permissible because
theaters paid less for films). Balmoral Cinema’s holding has not been followed by recent
cases, as aptly discussed in John B. Kirkwood & Robert H. Lande, 7he Fundamental Goal of
Antitrust;  Protecting Consumers, Not Increasing Efficiency, 84 NOTRE DAME L. REV. 191,
235-36 n.213 (2008) (citing Knevelbaard Dairies v. Kraft Foods, Inc., 232 F3d 979 (9th Cir.
2000)); Law, 134 F3d at 1010, 1022-23.

132. 468 U.S.at 102, 117.

133. 543 F.2d 606, 621 (8th Cir. 1976).

134. 593 F2d 1173 (D.C. Cir. 1978).

135. Id at 1186-87.
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thereby increasing output.” Moreover, a refusal to determine the
overall effect of a restraint is inconsistent with the general welfare
approach to the rule of reason."”’

Limiting each university to the equivalent of fifty-five
scholarships is the analytical equivalent of a salary cap adopted by
many professional sports leagues.  Although these caps are
widespread, few judicial opinions have considered whether these caps
are reasonable restraints of trade. (They either have gone unchallenged
or are adopted by owners in leagues with a collective bargaining
relationship with a players’ union and as such are protected by the so-
called “non-statutory labor exemption.”)"**

In the professional context, salary caps can harm players by
limiting the compensation they would receive absent the agreement to
cap salaries. They can also harm fans: by preventing high-revenue but
underachieving teams from spending more money to get better talent,
competitive balance can be reduced.”

The similar limit in college football is justified, however, for two
reasons that are arguably distinct from the professional sports context.
First, as the Supreme Court has explained, college football’s popularity
lies in its successful effort to differentiate itself from professional
sports. One important way that college football differs from
professional sports is that, unlike woefully disappointing “big market”
clubs like the Toronto Maple Leafs, New York Knicks, or (until 2004)
Boston Red Sox, fans do not want college football programs to
improve by simply increasing payroll.

Second, because of the nature of alumni loyalty as well as
stadium capacity, the case that improved competitive balance would
increase overall output and fan appeal is much more likely in college
sports.

136. Kirkwood & Lande conclude that buyer-side restrictions without an anticonsumer
effect are an antitrust concern “only where suppliers have been exploited by the
anticompetitive behavior of buyers, and only where consumers would not be forced to pay
supracompetitive prices.” Kirkwood & Lande, supranote 131, at 236.

137. Reiter v. Sonotone Corp., 442 U.S. 330, 343 (1979) (noting that the Sherman
Antitrust Act is a “consumer welfare prescription”).

138. Wood v. NBA, 809 F.2d 954, 956-59 (2d Cir. 1987).

139. This claim is detailed in Stephen E Ross, The NHL Labour Dispute and the
Common Law; the Competition Act, and Public Policy, 37 UB.C. L. REV. 343, 384-91 (2004)
and Stephen F. Ross, Competition Law and Labor Markets, in HANDBOOK ON INTERNATIONAL
SporTS LAaw 311, 311-21 (James A .R. Nafziger & Stephen F. Ross eds., 2011).

140. NCAA v. Bd. of Regents of the Univ. of Okla., 468 U.S. 85, 101-02 (1984).

141. For a discussion of why restricting football programs to fifty-five equivalency
scholarships would improve competitive balance, see supra text accompanying notes 56-57.
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In evaluating the effect of the scholarship reduction/equivalency
reform on college athletes themselves, two other concerns become
relevant. First, the effect on the student-athletes differs from the effect
of a professional team salary cap in that poor students will be
economically unaffected, because those receiving only a partial
scholarship can supplement their athletic aid with need-based financial
aid. Second, the equivalency feature is procompetitive in the sense that
an important component of competition that the antitrust laws facilitate
is consumer choice about matters beyond quantity and price.” As
described in Part III, article IV will require college football coaches to
reveal their superior predictions about those recruited athletes most
likely to start and contribute for their team and those more likely to
remain on the bench. This will help the student-athlete choose the
program and university best suited for his needs. The courts have
explicitly recognized that the rule of reason permits colleges to justify
otherwise anticompetitive agreements that serve to enhance student
choice."”

F  Increasing the Maximum Allowing Athletic Aid To Permit Cash
Payments of up to One-Half a Typical Scholarship for Star
Players

Under article V, coaches could allocate up to one and one-half
scholarships from their existing limit (reduced for football under
article IV from eighty-five to fifty-five) for star players. Because of
the overall scholarship limits, it is likely that even in men’s football and
basketball, this “One Plus” scholarship would be awarded only for
extraordinary athletes. There are two potential sources of antitrust
concern with regard to article V. Some may worry that providing cash
payments of $15,000 would strip NCAA member schools of the
defense that it needs to limit payments to student-athletes to promote
the distinctiveness of college sports. Another fear is that once cash
payments are authorized, schools could not justify limiting those
payments to the equivalent of one-half of an academic scholarship.
Neither concern need detain implementation of the Charter. Article V
is consistent with the Supreme Court’s view that restrictions in college
sports are reasonably necessary to differentiate the product. Limiting
payments to athletes to 150% of the value of a college scholarship can

142. Averitt & Lande, supranote 117.

143. See, eg., United States v. Brown Univ,, 5 F.3d 658 (3d Cir. 1993) (reversing
injunction barring elite schools from agreeing on scholarship offers in order to effectuate
agreement barring merit scholarships).
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be justified both as necessary for product differentiation as well as to
promote competitive balance.

Lower courts have consistently rejected the argument that the
current limit of a full athletic scholarship constitutes a restraint of trade
in violation of the Sherman Act." The best reasoning, however, comes
in dicta from the Supreme Court:

[T]he NCAA seeks to market a particular brand of football—college
football. The identification of this “product” with an academic tradition
differentiates college football from and makes it more popular than
professional sports to which it might otherwise be comparable, such as,
for example, minor league baseball. In order to preserve the character
and quality of the “product,” athletes must not be paid, must be required
to attend class, and the like. And the integrity of the “product” cannot
be preserved except by mutual agreement; if an institution adopted such
restrictions unilaterally, its effectiveness as a competitor on the playing
field might soon be destroyed. Thus, the NCAA plays a vital role in
enabling college football to preserve its character, and as a result
enables a product to be marketed which might otherwise be unavailable.
In performing this role, its actions widen consumer choice—not only
the choices available to sports fans but also those available to athletes—
and hence can be viewed as procompetitive.'

In contrast, the dissenting opinion by Justice White (joined by Justice
Rehnquist) emphasized the nonprofit and amateurism goals of NCAA
member schools:

The NCAA, in short, “exist[s] primarily to enhance the contribution
made by amateur athletic competition to the process of higher
education as distinguished from realizing maximum return on it as an
entertainment commodity”” In pursuing this goal, the organization and
its members seek to provide a public good-—a viable system of amateur
athletics—that most likely could not be provided in a perfectly
competitive market."*

What is notable about Justice Stevens’ opinion for the seven-justice
majority is that it provides an entirely comunercial justification for
commercial restraints. That is, the NCAA engages in a commercially

144. See, e.g., Banks v. NCAA, 977 F.2d 1081 (7th Cir. 1992) (failing to allege impact
in a discernible market); McCormack v. NCAA, 845 F.2d 1338 (5th Cir. 1988) (upholding
dismissal of complaint for failure to state a claim because complaint did not allege facts
showing that rules did not enhance NCAA’s goal of marketing college football distinctly from
professional football).

145. Bd. of Regents, 468 U.S. at 101-02 (emphasis added).

146. Id at 122 (White, J, dissenting) (citation omitted) (quoting Ass’n for
Intercollegiate Athletics for Women v. NCAA, 558 E. Supp. 487, 494 (D.D.C. 1983), affqg,
735F.2d 577 (D.C. Cir. 1984)).
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successful marketing strategy by offering a commercial entertainment
product, college football, which is vastly more popular than minor
league baseball. Why is college football so much more popular?
According to Justice Stevens, the cause is the NCAA’s successful
product differentiation strategy. Because successful product
differentiation increases demand for (and thus output of) the product,
the antitrust conclusion shall be that agreements reasonably necessary
to promote this successful marketing strategy pass muster under the
rule of reason.

In analyzing article V’s authorization to pay elite players a cash
subsidy in excess of the costs of education, it is important to
distinguish two goals that the NCAA articulates for intercollegiate
athletics. One is amateurism.”” This concept has been extensively
criticized as incoherent or inappropriate for modern times.” Many
philosophical articulations of amateurism are inconsistent with the
current Division I practice of providing athletic scholarships. In any
event, those who believe on philosophical or policy grounds that
paying cash to student-athletes is a bad idea are not going to support
article V. The other goal is to “maintain[] a clear line of demarcation
between [inter]colleg[iate] athletics and professional sports.”*
Considering the affluence of a significant number of college students
today, a cash payment of $15,000 is not going to permit a star player to
enjoy a lifestyle that will be significantly distinct from the upper
quintile of the student body at most universities that feature top
football programs. As such, it is unlikely to erode the product
differentiation between college football and minor league football, and
thus it can be adopted without jeopardizing the remainder of NCAA
rules.

The very same justification—product differentiation with
professional sports—means that setting a limit on cash subsidy at
approximately $15,000 is reasonably necessary to maintain that
differentiation. If wealthy teams could pay unlimited sums to college

147. NCAA CONST. art. 2.9 (2011).

148. For a detailed critique of the notion that the purpose or effect of NCAA limits on
compensation is to ensure that student-athletes are, consistent with the NCAA's stated ideals,
primarily motivated by education and the physical and mental benefits of athletics
participation, see ORIARD, supra note 17, at 197-224. See also Kenneth L. Shropshire,
Legislation for the Glory of Sport: Amateurism and Compensation, 1 SETON HALL J. SPORT L.
7, 9-18 (1991) (tracing historical development of the myth of Greek amateur ideals through
elite British schools into American collegiate athletics).

149. NCAA CoNSsT. art. 1.3.1. This is the goal recognized in Board of Regents as a
legitimate justification under the rule of reason. See supra note 91 and accompanying text.
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students, there is a significant risk that college sports could not attract
the same degree of popularity (especially for those teams paying huge
sums and not winning on the field).

To be sure, a star athlete might allege that, absent the restraint of
trade inherent in article V, he might have received $25,000 in cash; he
might further allege that such a payment would not be viewed by fans
as significantly different than $15,000, and therefore the NCAA
cannot justify the one plus half scholarship limit. Antitrust defendants
are not subject to liability for failing to adopt a rule that is precisely the
very least restrictive policy. The Supreme Court has noted that a
restraint is reasonable, under the rule of reason, if it does not exceed
“the limits reasonably necessary to meet the competitive problems.”
As the Third Circuit has noted, plaintiffs cannot succeed in an antitrust
challenge to a business practice whenever “the imaginations of lawyers
[might] conjure up some method of achieving the business purpose in
question that would result in a somewhat lesser restriction of trade.”"’

Other jurisdictions have helpfully articulated this doctrine in their
countries as requiring an antitrust challenger to present a “counter-
factual” that is a “commercially reasonable alternative.”* Although an
antitrust plaintiff need not prove the existence of a less restrictive
alternative beyond any reasonable doubt, some benefit of the doubt
should be extended where sporting organizations can claim that a
practice is coherent and nonpretextual, and reflects a good faith
concern that less restrictive alternatives would injure their business

enterprise.”

150. United States v. Arold, Schwinn & Co., 388 U.S. 365, 380-81 (1967) (emphasis
added). The wording dates back to the path-marking decision by Judge William Howard Taft
in United States v. Addyston Pipe & Steel Co., 85 F. 271, 283 (6th Cir. 1898), affd, 175 US.
211 (1899).

151. Am. Motor Inns, Inc. v. Holiday Inns, Inc., 521 F.2d 1230, 1249 (3d Cir. 1975).

152, Rugby Union Players’ Ass’n v. Commerce Comm’n (No. 2), [1997] 3 NZLR 301,
320-21 (HC (Commercial List)).

153. In contrast to the legitimate concerns that NCAA schools may have that cash
payments significantly higher than one-half the value of a scholarship would impair their
effort to maintain a clear differentiation with professional sports, consider the Rozelle Rule
successfully challenged in Mackey v. NFL, 543 F.2d 606 (8th Cir. 1976). Although the NFL
claimed that promoting competitive balance was the purpose of the rule giving the
Commissioner the authority to require appropriate “‘compensation” when a team signed a
player previously employed by another club, it is clear that the Commissioner’s exercise of his
authority bore no relation to competitive balance. The most notable example introduced into
the trial evidence concerned a Pro Bowl tight end signed by the expansion New Orleans
Saints (who then had outstanding quarterback Archie Manning and little else) from the
playoff-bound San Francisco 49ers. The 49ers were awarded two first round draft picks,
whom they used to select a future Pro Bowl center and a future Pro Bowl tight end. This
award could not possibly be understood to promote competitive balance. Rather, the scheme
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In the past, NCAA rules have not been particularly solicitous of
the goal of maintaining competitive balance in sports. As the Supreme
Court noted in rejecting competitive balance as a justification for
severe restrictions on output for televised games, there was no
evidence that the restraint was “even arguably tailored” to promote
competitive balance.”* Moreover, as Northwestern University alumnus
John Paul Stevens had the opportunity to note, the current level of
imbalance in college football did not suggest that the restraint had any
success.

However, unlike the television restraint successfully challenged in
Board of Regents, a limitation on the amount of cash supplements for
individual players would promote competitive balance. As described
above,”™ limiting the amount of compensation to the equivalent of
fifty-five scholarships will have the effect of allocating players among
teams in a more equal manner, which is likely to increase attendance
and ratings for the weaker schools far more than it will harm
attendance and ratings for traditionally dominant schools. Likewise,
strict rules preventing wealthy and successful football programs, or
their boosters, from supplementing this compensation, will further this
goal of greater competitive balance in college sports.

V. CONCLUSION

Current NCAA rules and practices of member schools result in
widespread and unjustified cross-subsidization of funds from football
and basketball surpluses, from economically exploited star athletes
whose efforts lead to significant revenue streams, and from funds that
would otherwise be available for enhanced teaching and research. The
Charter of Reform would eliminate this wasteful spending and
facilitate a fairer allocation of resources, as well as tougher
enforcement against under-the-table payments.

As with any serious reform proposal in a complex society, there
are winners and losers from implementation of the proposal. Those
adversely affected include many student-athletes who will lose
scholarships awarded without regard to financial aid, assistant coaches
in sports that are not economically self-sustaining, spectators seeking

more persuasively revealed a league policy that sacrificed some degree of competitive
balance (improving the Saints at the expense of the superior 49ers) in order to maintain the
nonlegitimate goal of holding down player salaries.

154. NCAA v. Bd. of Regents of the Univ. of Okla., 468 U.S. 85, 119 (1984).

155. Id at118 n.62.

156. See supra text accompanying notes 56-57.
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to have others subsidize big-time sports at their favorite university
where revenues are insufficient to support expenses commercially, and
coaches who benefit from their ability to lure less sophisticated high
school recruits unlikely to star at their university, when with better
information the athlete might select a less-successful program where
he has a greater opportunity to play.

The challenge toward implementation is that other beneficiaries
(except a handful of elite athletes receiving a “one plus” scholarship)
are far more dispersed.””’ These include football players who make a
better-informed decision on where their talents are likely to be most
valued, avid fans of less-successful teams and general fans who
welcome greater competitive balance in Division I football, and those
able to participate in potentially increased offerings of elite club-level
sports at major universities. The greatest number of beneficiaries,
however, are students and faculty who are likely to see an increase in
funding for the principal missions of a university (teaching and
research), as commercially successful institutions like Penn State and
Texas provide additional millions of support from football and
basketball surpluses to additional faculty, teaching assistants, and
research grants, while less successful institutions like Rutgers no
longer take funds from educational missions in order to subsidize
nonsustainable athletic programs.

157. See, e.g, MANCUR OLsON, THE LoGIC OF COLLECTIVE ACTION 33-37 (1965)
(describing generally how it is relatively easy for pressure groups to form to obtain
significant benefits for a few and relatively difficult for pressure groups to form to obtain
small benefits for many). The existing literature is nicely summarized in WILLIAM N.
ESKRIDGE, JR. ET AL., CASES AND MATERIALS ON LEGISLATION: STATUTES AND THE CREATION
OF PUBLIC POLICY 51-54 (4th ed. 2007).
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