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however, a series of high-level French officials-including the President
of the Republic-made public statements that the then-ongoing series of
nuclear tests being conducted in the South Pacific would be the last series
of atmospheric tests necessary to the French nuclear program. In a
decision that has been taken by some as a "broad statement of
principle ..... the court asserted that:

It is well recognized that declarations made by way of
unilateral acts, concerning legal or factual situations, may
have the effect of creating legal obligations. Declarations of
this kind may be, and often are, very specific. When it is the
intention of the State making the declaration that it should
become bound according to its terms, that intention confers
on the declaration the character of a legal undertaking, the
State being thenceforth legally required to follow a course of
conduct consistent with the declaration. An undertaking of
this kind, if given publicly, and with an intent to be bound,
even though not made within the context of international
negotiations, is binding. In these circumstances, nothing in
the nature of a quid pro quo nor any subsequent acceptance
of the declaration, nor even any reply or reaction from other
States, is required for the declaration to take effect, since
such a requirement would be inconsistent with the strictly
unilateral nature of the juridical act by which the
pronouncement by the State was made.

The Court held that the various statements by French government
officials were the type of action that would qualify as such a binding
unilateral commitment."'

B. Passports and Binding State Action

The situations in which the law of binding state action has so far
been applied have an important characteristic in common: they are
major state actions taking place at the highest levels of international
diplomacy. The decision to commit a state to one of these actions is
typically made by politically responsible actors or high-level
functionaries. With this in mind, passport issuance does not at first seem
to fit in with the other actions. Although nationality laws are

13 Thirlway, supra note 96, at 8.
114 The court then held that such a commitment satisfied Australia's request to the

court, and thus no further dispute existed between the parties. It therefore had no
occasion to make any further determination. Nuclear Tests, 1974 I.C.J. at 271 ("The
Applicant has repeatedly sought from the Respondent an assurance that the tests
would cease, and the Respondent has, on its own initiative, made a series of
statements to the effect that they will cease. Thus the Court concludes that, the
dispute having disappeared, the claim advanced by Australia no longer has any object.
It follows that any further finding would have no raison d'etre.").
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promulgated by politically responsible actors, the decision to grant a
passport to a particular individual is generally taken at a much lower
level of government. Moreover, if the individual in question has fulfilled
a certain set of requirements, the decision often involves little or no
discretion on the part of the responsible official.

Nonetheless, I argue that passport issuance is a suitable triggering
event for the law of binding state action. The common core of these
doctrines is that certain representations made by a state can in the future
have a binding effect on that state. It is clear that, at a minimum,
representations made by heads of state'" and senior government officials
with a responsibility for foreign affairs"' can have this effect. It is also
clear, however, that representations made by lower level government
officials operating outside their sphere of competence will not have this
effect."7 Thus, the operative question becomes whether issuance of a
passport is more like a representation by a senior government officer
operating in his or her area of competence or more like a representation
by a lower level official acting outside of his or her authority.

Although it may initially appear to be a routine administrative
action, passport issuance should in fact be considered a binding
representation by the issuing state. First, a fundamental purpose of
passport issuance is to represent to foreign governments that the
passport holder is a national of the issuing state."' Second, lower-level
officials making decisions on passport issuance are generally operating
within their specialized sphere of competence and under the direction of
senior, politically responsible authorities."' Third, the statement of
nationality contained in a typical passport is far more clear and

is See id. at 267, 272 (Dec. 20) (finding that statements by the French president
were sufficient to bind France).

116 See Case Concerning the Legal Status of Eastern Greenland, [1933] P.C.I.J.
(ser. A/B) No. 53. (finding that a statement by the Norwegian Minister for Foreign
Affairs to the Danish Minister that "the Norwegian Government would not make any
difficulties in the settlement of this question" was sufficient to bind the Norwegian
government).

117 See Case Concerning Delimitation of the Maritime Boundary in the Gulf of
Maine Area (Can. v. U.S.), 1984 t.C.J. 246, 307-08 (Oct. 12) (letter from Assistant
Director for Lands and Minerals in the U.S. Bureau of Land Management (part of the
U.S. Department of the Interior) not sufficient to bind the U.S. government in regard
to its international maritime boundary).

118 Of course, this does not apply in the special case of passports issued to non-
nationals. See supra Part IV.A.2.a. A passport issued to a non-national would not
implicate many of the argument's presented here, since the issuing state would not
necessarily have any special knowledge as to the passport holder's nationality (or lack
thereof, in the case of a stateless individual).

119 Even if this is not true in a particular case, strong policy arguments exist for
establishing a presumption that passports are issued under the careful direction of
responsible authorities. See infra Part V.B.
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unequivocal' 2 than the type of representation that has been found to be
sufficient in the contexts of both unilateral action"' and estoppel.
Fourth. many passports are phrased in the language of diplomatic
communication,' or considered to be government property.' Fifth, the

120 Such a statement is more clear and formal, in fact, than an assertion by a head
of state in a press conference that his country would not conduct atmospheric tests in
the future, where the meaning of the message turned in part on the failure to qualify
the assertion with the word normrallement, as had been done in the past. See Nuclear
Tests, 1974 IC.J. at 266.

121 See id. at 267-72.
122 See Case Concerning the Temple of Preah Vihear (Cambodia v. Thail.), 1962

I.C.J. t, 32-33 (June 15) (Merits).
123 See, e.g., Canadian Passport issued January 8, 2003 ("The Secretary of State for

External Affairs of Canada requests in the name of Her Majesty the Queen, all those
whom it may concern to allow the bearer to pass freely without let or hindrance and
to afford the bearer such assistance and protection as may be necessary."): Mexican
Passport issued December 24, 2003 ("The Ministry for Foreign Affairs of the United
Mexican States requests the competent authorities to grant the bearer of this passport,
a Mexican citizen, free transit without any delay or hindrance, and to offer him all
possible assistance and protection."); Nicaraguan Passport issued July 12, 1993 ("The
bearer of the present passport is a Nicaraguan citizen. Therefore, the Government of
the Republic of Nicaragua applies to the National and Foreign Authorities to give the
bearer of the present document all the facilities available for his normal movement
and to give him, if necessary, any help and cooperation that may be useful to him.");
Nigerean Passport issued February 22, 1990 ("These are to request and require in the
name of the President and Commander-in- Chief of the Armed Forces of the Federal
Republic of Nigeria all those whom it may concern to allow the bearer to pass freely
without let or hindrance and to afford him or her every assistance and protection of
which he or she mas stand in need."), United Kingdom Passport issued November 15,
1995 ("Her Britannic Majesty's Secretary of State Requests and requires in the Name
of Her Majesty all those whom it may concern to allow the bearer to pass freely
without let or hindrance and to afford the bearer such assistance and protection as
may be necessary"): United States Passport issued May 11, 1998 ("The Secretary of
State of the United States of America hereby requests all whom it may concern to
permit the citizen/national of the United States named herein to pass without delay or
hindrance and in case of need to give all lawful aid and protection."). But see German
passport issued April 28, 2000 (making no specific request on the part of German
authorities).

14 See, e.g , Canadian Passport issued January 8, 2003 ("This passport is the
property of the government of Canada."): German Passport issued April 28, 2000
("This passport is the property of the Federal Republic of Germany."); Nigerian
Passport issued February 22, 1990 ("This passport remains the property of the
Government of the Federal Republic of Nigeria and may be withdrawn at any time.");
United Kingdom Passport issued November 15, 1995 ("This passport remains the
propert of Her Majesty's Government in the United Kingdom and may be
withdrawn at any time.); United States Passport issued May 1t, 1998 ("This passport is
the property of the United States government. It must be surrendered upon demand
if made by an authorized representative of the United States government.").
Some states explicitly warn of criminal penalties associated with unauthorized
passport alteration. See United States Passport issued May 11, 1998 ("This passport
must not be altered or mutilated in any way. Alteration may make it invalid, and, if

[Vol. 10:301
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consequences of holding a state bound in regard to a particular
individual's nationality are much less severe than those at issue in the
classic cases of unilateral action'12 and estoppel.'26 Sixth, absent

willful, may subject you to prosecution. Only authorized officials of the United States
or of foreign countries, in connection with official matters, may place stamps or make
statements, notations, or additions in this passport."). Others make no specific
mention of criminal penalties, but strongly suggest that passport alteration is
prohibited. See Canadian Passport issued January 8, 2003 ("This passport .... must
not be altered. You must take every precaution to safeguard it."); United Kingdom
Passport issued November 15 1995 ("This passport .... should not b, tampered with
or passed to an unauthorized person. Any case of loss or destruction should be
immediately reported to the local police and to the nearest British passport issuing
authority (eg Passport Office, London; British Consulate; British High Commission or
Colonial authority), only after exhaustive enquiries can a replacement be issued in
such circumstances. The passport of a deceased person should be submitted for
cancellation to the nearest such passport authority, it will be returned on request.").
The close association of passports and citizenship is further marked by the inclusion in
some passports of information of loss of citizenship, military obligations, and dual
nationality. See, e.g., Canadian Passport issued January 8, 2003 ("Canadians may have
dual nationality through birth, descent, marriage or naturalization. They are advised
that while in the country of their other nationality they may be subject to all its laws
and obligations, including military service."); United Kingdom Passport issued
November 15. 1995 ("British citizens have the right of abode in the United Kingdom.
No right of abode in the United Kingdom derives from the status, as British nationals.
of British Dependent Territories citizens, British Nationals (Overseas), British
Overseas citizens, British protected persons and British subjects."); id. ("British
nationals who are also nationals of another country cannot be protected by Her
Majesty's Representatives against the authorities of that country. If, under the law of
that country, they are liable for any obligation (such as military service), the fact that
they are British nationals does not exempt them from it. A person having some
connection with a Commonwealth or foreign country (eg by birth, by descent thought
either parent, by marriage or by residence) may be a national of the country, in
addition to being a British national. Acquisition of British nationality or citizenship
by a foreigner does not necessarily cause the loss of nationalitv of origin."): United
States Passport issued May 11, 1998 ("Under certain circumstances, you may lose your
U.S. citizenship by performing any of the following acts: (1) being naturalized in a
foreign state, (2) taking an oath or making a declaration to a foreign state; (3) serving
in the armed forces of a foreign state; (4) accepting employment with a foreign
government; (5) formally renouncing U.S. citizenship before a U.S. consular office
overseas."); id. ("A person who has the citizenship of more than one country at the
same time is considered a dual citizen. Citizenship may be based on facts of birth,
marriage, parentage, or naturalization. A dual citizen may be subject to all of the laws
of the other country that considers that person its citizen while in its jurisdiction. This
includes conscription for military service."). See also id. ("Your passport is a valuable
citizenship and identity document, so it should be carefully safeguarded.") (emphasis
added).

125 See, e.g., Nuclear Tests, 1974 I.C.J. at 269-70 (enforceable obligation to halt
atmospheric testing).

126 See, e.g., Preah Vihear, 1962 I.C.J. at 32-33, 36-37 (international boundary);
Case Concerning the Legal Status of Eastern Greenland, [1933] P.C.I.J. (ser. A/B)
No. 53. (obligation not to contest Danish sovereignty over Eastern Greenland).
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application of these principles in the passport context, a state would be
able to attribute its nationality to anyone it wished, perhaps in exchange
for an agreement to pay a certain amount of taxes, without fear of ever
being required to admit the individual back within its borders later on.

C. Policies Underlying the International Law of Nationality

Strong policy arguments also exist for imposing liability on the
issuing state for errant statements of nationality in its passports.1' First,
the issuing state can determine nationality under its domestic law more
easily than any other state. Second, imposition of liability on the issuing
state creates incentives conducive to orderly administration of the
international movement of persons.

The passport-issuing state is by definition the only state having full
access to records relating to whether the individual to whom the passport
is issued is a national of that state under its domestic law. Suppose that
State A issues a passport to a particular individual. Although a court of
State B might examine the nationality laws of State A to determine
whether that individual is a State A national, absent the cooperation of
State A it would not even have access to a full factual record. Even if
State A were to cooperate, the process would be long and difficult, and
the State B court-having no coercive authority over State A agencies-
would have no way of knowing whether State A was providing all
relevant information.

Moreover, even if the State B court were to gather an adequate
factual record, it would not be competent to make a final determination
as to whether the individual was a State A national under State A law. In
the case that the judge were sufficiently familiar with State A law to
apply it in a technically proper manner, this would still not overcome the
problem of its lack of competence to exercise any element of discretion
allowed under the law. Thus, determination of foreign nationality is
difficult even in the forum most suited to such a determination-an
administrative or judicial court.

Yet the venue in which states are most often forced to make
determinations of foreign nationality is not the court but the border
crossing. In this situation, State B is simply not able to examine in detail
the elements that may or may not qualify an individual as a national of
State A. Instead, State B is forced to rely on State A's passport-its
decision whether to count the individual as a State A national must rest

127 It is worth noting that the policy analysis developed here, while not based
formally on economic theory, is similar to the type of analysis that might be developed
through formal economic analysis of the law.

[Vol. 10:301
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solely on a determination of whether the passport is genuine."' Given
the nature of modern international travel, it is hard to imagine a
functional system that does not assume that states are entitled to rely on
passports issued by other states in making routine decisions to admit or
exclude.

A decision to make states responsible for assertions of nationality in
their passports creates incentives conducive to the establishment of basic
order in the world system. Excessive difficulties associated with
investigations of nationality at the border militate in favor of the
establishment of a system holding the passport-issuing state responsible
for statements of nationality in its passports, even if made by erroneous
application of the issuing state's law. 2

1

VI. EXCEPriONS

There are three major exceptions to the applicability of the law of
binding state action to passport -issuing states: loss of nationality, fraud,
and certain instances of dual nationality."" These exceptions are not part
of this body of law, but situations in which an essential precondition for
its applicability is not present.

A. Fraud

The first situation in which this body of law should not apply occurs
when the state can demonstrate that the passport was acquired by
fraudulent means. A state could make this showing in two ways. The

first possibility is for the state to show that the passport holder knowingly
made a false representation as to a fact material to the determination of
her nationality, either in the application for the passport itself or during
an earlier naturalization proceeding. The second possibility is for the
state to show that the passport would not have been issued but for
bribery or some other illegal procedure."

128 This of course excludes the situation where State B asserts that the individual is
in fact (or also) a national of State B-in this case State B should have some
independent basis on which to make the determination.
129 One well-known British case has held that an individual owes allegiance to

Britain as long as he holds an unexpired British passport, even if the passport's
statement that the bearer is a British subject is later shown to be erroneous. See Joyce
v. Director of Public Prosecutions, [1946] A.C. 347 (holding that, so long as he held a
British passport, an individual who was in fact an American citizen at the time he was
issued the British passport could nonetheless be found guilty of treason for actions
taken while abroad).
130 Similarly, in the proof of nationality context, the circumstances described in

these exceptions would serve to rebut the presumption of nationality established by a
valid passport. See supra Part IV.
131 Importantly, this exception should not allow a state to deny the nationality of a

passport holder who had merely paid an "expected bribe" connected in many states

20041
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B. Loss of Nationality

The second situation where the law of binding state action should
not apply occurs when the passport holder has, since the date the
passport was issued, lost the nationality of the issuing state through some
means not in violation of international law. The reasoning behind this
exception is simple. A passport"' is an assertion that, as of the date on
which the passport is issued, the passport holder has the nationality of
the issuing state. If the passport holder voluntarily gives up that
nationality, that individual should not be able to hold the issuing state
responsible for a prior assertion of nationality. If the passport holder is
deprived of nationality, the state can avoid responsibility by (1)
attempting to recall the passport and (2) notifying all countries with
which it has diplomatic relations that the passport in question is no
longer valid. Until it has completed both of these actions, the law of
binding state action will hold it responsible for the issuance of the
passport, even if the passport holder is no longer a national of the
country under its own domestic law.

C. Dual Nationality

The third exception applies in cases of dual nationality. A person
may be a national of two or more states under each state's domestic law,
even though the law of one state prohibits dual nationality. A related
problem can arise when a state limits voluntary renunciation of
nationality.

1. The Dominant and Effective Nationality Test

In the period before World War II, the general rule was that
nationality laws were governed entirely by each state's domestic law."'
Situations often arose, however, where this rule did not seem
appropriate: sometimes the operation of domestic laws led to an
individual having more than one nationality, and sometimes to an
individual having no nationality at all."

The most notable effort to address these problems was the 1930
Hague Convention on Certain Questions Relating to the Conflict of

with the processing of normal administrative actions. A finding of bribery should
require that the state show not only that the passport would not have been issued but
for the bribe, but that for some relevant factual or legal reason the passport should
not have been issued to the individual in question.

132 This assumes, of course, that the passport does make an assertion as to
nationality. See supra Part IV.A.2.a.

t33 See, e.g., 1930 Hague Convention, supra note 19; DONNER, supra note 26, at 29.
134 DONNER, supra note 26, at 29.

[Vol. 10:301
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Nationality Laws."3 The basic approach of the convention was to
prohibit states from asserting protection over a dual national against a
state whose nationality that person also possessed.'36 State-parties to the
convention would recognize only one nationality of a dual national, and
would apparently specify in advance whether this would be the
nationality of the place where he was "habitually and principally
resident" or the nationality of the place to which "in the circumstances
he appears to be in fact most closely connected."''

During this time, however, a practice also began to develop in
international arbitral tribunals to look, when faced with an actual conflict
of nationality laws, for the nationality which was more "real and
effective." ' Faced with a situation not of dual nationality but diplomatic
protection, the International Court of Justice adopted this test in the
Nottebohm case."' Months afterward, the Italian-U.S. Conciliation

135 Cf Harvard Draft Code on Nationality. The code is discussed in DONNER,

supra note 26, at 50-53 ("The Harvard Draft Code on Nationality, prepared in
anticipation of the first conference on the codification of international law at the
Hague in 1930, is considerably more innovative than the Hague Convention itself.").

136 1930 Hague Convention, supra note 19, art. 4 ("A State may not afford
diplomatic protection to one of its nationals against a State whose nationality such
person also possesses.").

137 Id. art 5.
138 DONNER, supra note 26, at 61.
139 Nottebohm Case (Liech. v. Guat.), 1955 I.C.J. 4 (Apr. 6) (Second Phase). In

this case, Liechtenstein claimed the right to exercise diplomatic protection over
Freidrich Nottebohm. Mr. Nottebohm was bon in Germany, lived most of his adult
life in Guatemala (where he owned substantial assets), and was naturalized as a
Liechtenstein citizen shortly after the outbreak of World War II. He then returned to
Guatemala on a Liechtenstein passport in early 1940, but was arrested as a German
national and deported to the United States in 1943. He was interned there in until
1946, and upon his release returned to Liechtenstein and established himself there.
Guatemala began expropriating Nottebohm's property in 1949.
Although several aspects of Nottebohm's Liechtenstein naturalization were
questionable (including what appeared to be a waiver of the normal pre-
naturalization residency in return for an agreement to pay substantial taxes), the court
refused to examine the validity of the Nottebohm's nationality under the law of
Liechtenstein. It instead framed the case as presenting the question of whether
Guatemala was required to recognize Liechtenstein's action granting Nottebohm
Liechtenstein nationality, so as to be required to allow Liechtenstein to exercise
diplomatic protection on Nottebohm's behalf. In effect, the court recognized as valid
Liechtenstein's claim that, under its own law, Nottebohm was a Liechtenstein
national, and moved to examine whether the grant of nationality was sufficiently
proper under international law to require Guatemala to recognize Liechtenstein's
claim.
In order to do this, the court followed what it explained to be the established practice

of international arbitrators and national courts to look for the "real and effective
nationality" in any case where a person might be a national of more than one state. It
noted that Nottebohm would qualify as a national of Liechtenstein under
international law if his connections with Liechtenstein during the period of time
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Commission followed the same approach in a situation of dual
nationality in the Merge case. 4  Since this time-with only minor
exceptions -the Nottebohm./Merg "dominant and effective nationality
test" has become the settled law for dealing with dual nationality
problems.

Most notably, the Iran-U.S. Claims Tribunal applied the dominant
and effective nationality test to its dual nationality claims. As discussed
above,' the admissibility of claims of "dual" Iran-U.S. nationals was

immediately before, during, and after his naturalization were stronger than his
connection with any other state during that period. The court also emphasized the
serious character of an act of naturalization, and cautioned against considering it only
in relation to its effect on Nottebohm's property.
Applying this test, the court found that Nottebohm had strong factual connections to
both Germany and Guatemala during the relevant time period, but very little
connection to Liechtenstein. It held that his naturalization, not being based on any
real connection to Liechtenstein, did not require Guatemala to allow Liechtenstein to
exercise diplomatic protection on his behalf.
For an in depth discussion of Nottebohm and its relation to the international law of
nationality more generally, see Ian Brownlie, Relations of Nationality in Public
International Law, 39 BRir. Y.B. INT'L L. 284 (1963).

140 Merge Case, 14 R.I.A.A. 236 (June 10, 1955) (Italian-U.S. Conciliation
Commission). This was a claim under Article 78 of the Treaty of Peace with Italy,
seeking compensation for the loss of personal property located in Italy and lost during
the war. The claimant was born in the United States in 1909, and thus acquired
American nationality by birth. She was issued a U.S. passport in 1931, and it was
renewed in 1933, for validity until March 16, 1935. In 1933, she married Savatore
Merge, an Italian national, and thus acquired Italian nationality by operation of law.
Her husband, an Italian government employee, was sent to the Italian Embassy in
Tokyo to work as a translator and interpreter in 1937. Mrs. Merge traveled with her
husband to Tokyo on what was apparently an Italian diplomatic passport, issued in
1937. On February 21, 1940, Ms. Merg6 registered herself as a U.S. national at the
American consulate in Tokyo.
After the end of World War II in Japan, Ms. Merge apparently refused to allow
American military authorities to return her to the United States and insisted on
remaining with her husband instead. She later returned to the United States on a one-
way passport in 1946, and remained there for nine months. She then had her passport
validated for travel to Italy and was admitted to Italy on a three-month visitors visa in
1947. Soon after arriving in Italy, she executed an affidavit with the American
consulate in Rome in order to explain her long absence from the United States. In
1950, she applied for and received a new U.S. passport, claiming a legal residence in
New York City and an intention to return to the United States at some time in the
future. She remained in Italy at least until the time the case was decided in 1955.
After canvassing a large body of potentially applicable law, the commission applied
the Nottebohm test and concluded that Ms. Merg6's dominant and effective
nationality was that of Italy.

4I See BROWNLIE 1990, supra note 19, at 411 ("There was very little on the
international plane which expressly denied the effective link doctrine, and the
incidental rejection of it in the Salem case was regarded by contemporaries as a
novelty.") (footnotes omitted).

142 See supra Part IV.B.1
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perhaps the most politically sensitive issue before the tribunal. Over a
vehement dissent by the Iranian arbitrator, Chamber Two of the Tribunal
followed the Notteboh/ilMerge line of cases in Esphananian v. Bank

Tejarat"' and Golpira v. Iran."M After Chamber Two issued its decisions,

143 Award No. 31-157-2 (29 March 1983), 2 Iran-U.S. Cl. Trib. Rep. 157. In
Esphahanian v. Bank Tejarat, the claimant was a national of Iran under Iranian law
and of the United States under U.S. law. He held both an Iranian identity card and a
U.S. Naturalization Certificate (reading in part "former nationality Iran"). His
naturalization date was August 1, 1958. He worked in Iran for a U.S. company 9 out
of 12 months each year between 1970 and 1978, and in 1972 used his Iranian identity
card number to open a Rial-denominated checking account at Iranians' Bank. He left
Iran for the United States in 1978.
The claimant asserted that he should be able to qualify as either a U.S. national or an
Iranian national under the agreement. The bank, by contrast, asserted that because
Iranian law did not recognize dual nationality, Iran should not be presumed to have
accepted the possibility of claims by dual nationals when it signed the Claims
Settlement Declaration.
Chamber Two of the Tribunal rejected both of these arguments, holding instead that it
must rely on the principle of dominant and effective nationality. It reached this
conclusion-after examining other possible rules of international law-by relying
heavily on the reasoning of the Nottebohi and Merge cases. Applying the principle,
Chamber Two found the claimant to have the dominant and effective nationality of
the United States. In doing this, the chamber took special care to explain why the
claimant's regular use of an Iranian passport was not dispositive:

It should be noted that Iranian law permits renunciation of Iranian
nationality only with the approval of the Council of Ministers. Any
person who receives such approval is thereafter allowed to travel to Iran
only once, in order to sell or transfer his properties. With respect to
Esphahanian's use of an Iranian passport to enter and leave Iran, the
Tribunal notes that the laws of Iran in effect forced such use. Once
Esphahanian had emigrated to the United States and had become an

American citizen. the only way he could return lawfully to Iran was as
an Iranian national, using an Iranian passport. If he insisted on using his
U.S. passport to enter Iran, he would be turned away or, at least, his
U.S. passport would be confiscated and he would be admitted only as an
Iranian. In effect, Iran told its citizens that, if they took foreign
nationality, they must also retain their Iranian nationality-which in
Iran would be considered their sole nationality-or they would be
forever barred from returning to Iran. Esphahanian asserts that he used
his Iranian passport solely to enter and leave Iran, and a review of
copies of his various passports largely supports those assertions. With
the exception of one Lebanese and one Saudi Arabian visa, the visas
and immigration stamps of countries other than Iran are all in his
American passports.

On the basis of these facts, the Tribunal concludes that Esphahanian's

dominant and effective nationality at all relevant times has been that of
the United States, and the funds at issue in the present claim are related
primarily to his American nationality, not his Iranian nationality. With

the exceptions of his use of an Iranian passport to enter and leave Iran

and his nominal ownership of stock on behalf of his employer, all of his
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the Iranian government asked the Full Tribunal to consider whether the
claims of individuals who were nationals of Iran under Iranian law
should be ever admissible against Iran.'49 In Case No. A/18,' the Full

actions relevant to this claim could have been done by a non-Iranian.
The Tribunal holds that the Claimant, Nasser Esphahanian, is a national
of the United States within the meaning of the Claims Settlement
Declaration and that the Tribunal has jurisdiction to decide his claim
against Bank Tejarat.

Id. at 167-68.
114 Award No. 32-211-2 (29 Mar. 1983), 2 Iran-U.S. Cl. Trib. Rep. 171. Golpira v.

Iran was essentially a companion case to Esphahanian. The claimant was born in Iran
to an Iranian father, and was thus a national of Iran under Iranian law. He was issued
a numbered Iranian identity card. He received his primary, secondary, and college
education in Iran, and earned his medical degree there. At age 26, he left Iran for the
United states, where he completed his medical training. He began practicing
medicine in Baltimore, Maryland in 1958, and was still practicing in Baltimore at the
time the claim was filed. He became a permanent resident of the United States in
1957, and was naturalized as a U.S. citizen in 1964. He received naturalization
certificate No. 8527559. Although it is not completely clear, the Tribunal seems to
have accepted this naturalization certificate-or evidence of its existence-as proof
that the claimant possessed U.S. nationality under U.S. law.
The claimant returned to Iran three times after 1964, each time for approximately two
weeks. In 1970, with the help of his father, the claimant purchased a number of shares
in an Iranian medical group. The stock certificates listed the claimant's Iranian
identity card number, but Iran admitted at the hearing that this stock could be owned
by foreign nationals.
Relying on the Nottebohni Case, the chamber looked for the claimant's dominant and
effective nationality. The chamber relied on the claimant's long residence in the
United States and the concentration of his professional life there to hold that the he
was a dominant and effective national of the United States.

145 The actual awards in Esphahanian and Golpira could not be affected by the
outcome of this decision, even if the Full Tribunal held that their reasoning was
incorrect. See Claims Settlement Declaration, supra note 78, art. IV, para. 1; Iran-
U.S. Claims Tribunal Rules, art. 32, para. 2.

46 Decision No. 32-A18-FT (6 Apr. 1984), 5 Iran-U.S. Cl. Trib. Rep. 251. Case No.
A/18 is the most important case in the Tribunal's dual nationality jurisprudence. After
Chamber Two issued awards finding jurisdiction over dual nationals in the
Esphahanian and Golpira cases, the Iranian government asked the Full Tribunal to
consider whether the claims of individuals who were nationals of Iran under Iranian
law should ever be admissible against Iran. Iran argued that the Tribunal did not have
jurisdiction over claims against Iran by those who were Iranian nationals under
Iranian law, and that the fact that an individual was a U.S. national under U.S. law
should not create an exception to this rule. The United States, in contrast, argued that
the Tribunal had jurisdiction over claims against Iran by anyone who was a U.S.
citizen under U.S. law, irrespective of whether that person was also an Iranian citizen
under Iranian law.
The Full Tribunal rejected both of these contentions. It then examined the 1930
Hague Convention, see supra note 19, a number of arbitral and judicial decisions
dealing with the conflict of nationality laws, and legal literature relating to conflict of
nationality laws. The Tribunal came to the conclusion that Article 4 of the Hague
Convention, which asserts that "A state may not afford diplomatic protection to one
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Tribunal held that they were, explaining that "the relevant rule of
international law ... is the rule that flows from the dictum of Nottebohm,
the rule of real and effective nationality, and the search for 'stronger
factual ties between the person concerned and one of the States whose
nationality is involved.'""

2. Passports and Dual Nationality

Because current international law applies the dominant and
effective nationality test in situations of dual nationality, it is necessary to
take account of the test in applying the law of binding state action to the
nationality of passport holders. Under this test, an individual who is a

national of State A under State A domestic law and also a national of
State B under State B domestic law will be a national of one state but not

the other for purposes of international law. In this case, it would be
inconsistent with international nationality law to apply the law of binding
state action to the country of non-dominant nationality, if the internal
laws of that country do not recognize dual nationality.

of its nationals against a State whose nationality such person also possesses," had been
supplanted by the rule of dominant and effective nationality. It noted:

Thus, the relevant rule of international law which the Tribunal may take
into account for purposes of interpretation, as directed by Article 31,
paragraph 3(c), of the Vienna Convention, is the rule that flows from
the dictum of Nottebohm, the rule of real and effective nationality, and
the search for "stronger factual ties between the person concerned and
one of the States whose nationality is involved." In view of the
pervasive effect of this rule since the Nottebohm decision, the Tribunal
concludes that the references to "national" and "nationals" in the
Algiers Declarations must be understood as consistent with that rule
unless an exception is clearly stated. As stated above, the Tribunal does
not find that the text of the Algiers Declarations provides such a clear
exception.

For the reasons stated above, the Tribunal holds that it has jurisdiction
over claims against Iran by dual Iran-United States nationals when the
dominant and effective nationality of the claimant during the relevant
period from the date the claim arose until 19 January 1981 was that of
the United States. In determining the dominant and effective
nationality, the Tribunal will consider all relevant factors, including
habitual residence, center of interests, family ties, participation in public
life and other evidence of attachment.

To this conclusion the Tribunal adds an important caveat. In cases
where the Tribunal finds jurisdiction based upon a dominant and
effective nationality of the claimant, the other nationality may remain
relevant to the merits of the claim.

Id. at 265.
147 5 Iran-U.S. Cl. Trib. Rep. 251, 265 (internal citations omitted).
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For instance, assume an individual holds passports of both States A
and B, but is a dominant and effective national of State B. If the
individual were traveling in a third state, State C, State A would not be
able to assert diplomatic protection over State C's objection."

" If State A recognizes dual nationality, it is appropriate to
apply the law of binding state action. The passport holder's
possession of an additional nationality does not have any
effect on his or her continued possession of the nationality
of State A.

" If State A does not recognize dual nationality, its issuance
of a passport to the individual is an assertion not only that
it believes the individual to be a State A national, but that
it does not believe the individual to be a State B national
(or a national of any other state). In this case, an
individual holding a passport from another state no longer
fulfils one of the basic conditions of State A nationality-
that he not possess the nationality of any other state.
Therefore, if State A does not recognize dual or multiple
nationality, the law of binding state action should not be
applied to hold State A responsible for a person who is a
dominant and effective national of State B.

" It does not matter whether State B recognizes dual
nationality, because State B is the state of dominant and
effective nationality. It will always be prevented by the law
of binding state action from denying the nationality of one
of its dominant and effective nationals.

VII. INTERNATIONAL PROCEDURE

The substantive-law focus of the preceding sections would not be
complete without an examination of international procedure. In this
Part, I elaborate on three important procedural issues: standing, burden
of proof, and remedies.

A. Standing

Standing to bring a claim is perhaps the greatest obstacle to
denationalized individuals seeking redress. As discussed in Part II,
international tribunals have traditionally been open only to claims
brought by sovereign states. An individual wishing to recover for a
wrong committed by a state would need to arrange for the state of his or
her nationality to exercise diplomatic protection and present the claim on
the individual's behalf. Although this worked relatively well in claims
against foreign states, it presents obvious problems for the individual

148 See Nottebohrn Case, 1955 I.C.J. 4.
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wishing to recover against the state of his or her own nationality. The
logical solution would be for the individual to find another state to bring

the claim. Unfortunately, this is generally not possible, as most tribunals
permit states to exercise diplomatic protection only on behalf of their
nationals.' 9 However, there are important exceptions to this principle.I' ll

Of course, states may contract around the default requirement of
nationality when establishing an international tribunal.'' To date, two
examples of contracting around this requirement are particularly
important. The first is the Eritrea-Ethiopia Claims Commission, which

permits parties to bring claims on the basis of ethnicity, in addition to
nationality.' The second is the United Nations Compensation

Commission, which has allowed certain international organizations to file
claims on behalf of "individuals who were not in a position to have their
claims filed by a Government."''

Moreover, in the past half-century, opportunities for individuals to

assert international claims without the sponsorship of a protecting state
have become increasingly frequent. The European Court of Human
Rights,' the Inter-American Commission on Human Rights,"' and the

149 See BROWNLIE 1990, supra note 19, at 480 ("The other generally accepted
exceptions [to the principle that states may only exercise diplomatic protection on
behalf of their nationals] are alien seamen on ships flying the flag of the protecting
state and members of the armed forces of a state.").

150 Id.
151 Id. ("A right to protection of non-nationals may arise from treaty or ad hoc

arrangement establishing an agency.") (footnote omitted).
152 See supra note 26.
153 United Nations Compensation Commission, The Claims, http://www.unog.ch/

uncc/theclaims.htm ("The Commission has accepted for filing claims of individuals,
corporations and Governments, submitted by Governments, as well as those
submitted by international organizations for individuals who were not in a position to
have their claims filed by a Government."). See also John R. Crook, The United
Nations Compensation Comission-A New Structure to Enforce State Responsibilitt,
87 Am. J. INT'L L. 144, 149-150 (1993) ("Eligibility to bring a claim before the
Commission is not governed by the traditional principles of diplomatic protection and
espousal. States may present the claims of residents who are not nationals; even
stateless persons may have their claims brought before the Commission.").
154 Convention for the Protection of Human Rights and Fundamental Freedoms,

Nov. 4, 1950, art. 34 ("The Court may receive applications from any person, non-
governmental organization or group of individuals claiming to be the victim of a
violation by one of the High Contracting Parties of the rights set forth in the
Convention or the protocols thereto. The High Contracting Parties undertake not to
hinder in any way the effective exercise of this right.").
155 Statute of the Inter-American Commission on Human Rights, Oct. 1979, art.

23(1) ("In accordance with the provisions of Articles 44 to 51 of the American
Convention on Human Rights, the Regulations of the Commission shall determine
the procedure to be followed in cases of petitions or communications alleging
violation of any of the rights guaranteed by the Convention, and imputing such
violation to any State Party to the Convention.").
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Iran-U.S. Claims Tribunal'" each have explicit provisions authorizing the
receipt of individual claims in at least some circumstances.

Still, there is a relative scarcity of international tribunals with both
(1) substantive jurisdiction over denationalization claims and (2)
procedural mechanisms for the receipt of a claim, by or on behalf of an
individual, against the state of his or her nationality. Yet, given current
trends toward recognition of individual claims, additional fora with both
of these attributes may develop in the foreseeable future.

B. Burden of Proof

The basic principles underlying the international law of nationality
thus create exceptions to the law of binding state action where fraud, loss
of nationality, or the dual nationality problem occurs. For two important
reasons, it is the burden of the issuing state to prove that any of these
exceptions may apply. First, it is generally accepted in international law
that passports constitute at least prima facie evidence of nationality.'
Second, it makes sense in terms of sound international policy to place
this burden on the issuing state.

In the context of the first two exceptions (fraud and loss of
nationality), the issuing state has custody of all documentary evidence
necessary to either prove or disprove the applicability of these
exceptions.' In the context of the third exception (dual nationality), the
issuing state may not have access to all documents necessary to prove
that the passport holder is in fact a dominant and effective national of
another state. However, it will be the only party with access to all
documents necessary to prove that the passport holder is its own
dominant and effective national. Thus, it would be unfair to place the
burden of proof on the passport holder, when access to documents
necessary to prove his or her case would depend completely on the whim
of the issuing state.

Without coercive authority over the issuing state, an international
tribunal is unable to force an uncooperative state to produce such

156 See Claims Settlement Declaration, supra note 78, art. II(3) ("Claims of
nationals of the United States and Iran that are within the scope of this Agreement
shall be presented to the Tribunal either by claimants themselves or, in the case of
claims of less than $250,000, by the government of such national.").

157 See supra Part IVA.1.
158 See SANDIFER, supra note 74 (quoting G. SCHWARZENBERGER,

INTERNATIONAL LAW 47-48 (3d. ed. 1957)) ("Until evidence to the contrary is
produced, nationality must be presumed to be a continuous state of affairs. Thus, it is
not for the claimant to prove that, at any particular moment, the claimant has not lost
its nationality. This would mean to ask it to discharge an impossible burden of proof
and amount to probatio diabolica."); see also Case No. A118, Decision No. 32-A18-FT
(6 Apr. 1984), 5 Iran-U.S. Cl. Trib. Rep. 251 (dissent of Iranian arbitrators).

[Vol. 10:301



Passports and Nationality in International Law

documents. Moreover, even if the state does choose to produce
documents, the absence of coercive authority also prevents a tribunal

from punishing states that fail to comply fully (i.e., states that claim to

have produced necessary documents but somehow fail to include those
essential to establishing the passport holder's claim). Because of this

fundamental asymmetry in access to evidence, a decision to place the

burden of proof on the passport holder would effectively deny most of
these claims.

C. Remedy

It is true that this lack of coercive authority might make a tribunal
less willing to issue an order that a state treat a particular individual as its

national.' The issuance of such an order would simply give the state an

opportunity to "prove" by violating the order that the tribunal had no
real authority over such a "domestic" issue. Since international tribunals

may remain without extensive equitable authority for the foreseeable

future, a passport holder's right not to have his nationality "denied" by
the issuing state should instead be protected by what Calebresi and
Melamed have termed a "liability rule."'' A state may of course decide

that it will not treat a person as its national. However, if the state cannot
demonstrate one of the exceptions discussed above, it should be held
liable for compensation to that individual." '

159 Although many international tribunals are constituted by agreement on the

part of both states to obey the tribunal's orders, it does not seem unreasonable to
assume that nationality is such a sensitive issue that many states would not be willing
to allow an international tribunal to order it to treat someone as its national.

160 Guido Calabresi & A. Douglas Melamed, Propert Rules. Liability Rules, and
Inalienability: One View of the Cathedral, 85 HARV. L. REV. 1089, 1092 (1972)
Although this proposal may be jarring to those who believe that nationality fits more
appropriately into the "inalienability" category, the proposal to protect nationality by
a liability rule comes out of a recognition of the limited authority of international
tribunals-in the case of claimants whose nationality has been "denied," it is most
likely compensation or nothing. See id. at 1092-93. Of course, a state would always
have the option to credit an international tribunal's determination of wrongful

denationalization and re-admit the individual to its nationality. This would mitigate. if
not eliminate, financial liability on the part of the passport-issuing state (although
substantial liability could still remain for other illicit acts, such as expropriation of
property while the individual was being treated as an alien).

161 At least one scholar has argued that monetary remedies are not appropriate for

many human rights violations. See DINAH SHELTON, REMEDIES IN INTERNATIONAL

HUMAN RIGHTS LAW 305 (1999) ("Monetary compensation that tolerates the wrong

and allows the perpetrator to buy injustice is not appropriate where inalienable rights

are concerned."). However, this argument seems to overlook the likelihood that in

the international context, an unrealistic insistence on equitable remedies may in fact

be more likely to lead to non-enforcement of the rights in question.

As this Article focuses on the liability phase of a denationalization claim, the

appropriate amount of any monetary compensation is outside the scope of this

2004]
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Although some states might also refuse a tribunal's order to pay
compensation to an illegally denationalized individual, there are several
reasons for believing that this would not always be the case. First, in at
least one circumstance, the establishment of an international tribunal has
been accompanied by an agreement that a certain amount of money be
set aside in escrow to pay any judgments that might later become due.'62

Second, it is much easier politically for a country to obey an order to pay
financial compensation than an order to re-admit an undesired individual

to all of the rights and privileges of its nationality. Third, money
judgments against a state can potentially be enforced against assets of
that state located in other countries. Fourth, money judgments against a
state can become part of its general debt, to be paid later on-after
political interest in a case has subsided, or after a new administration,
eager to atone for past wrongs, comes into power.

VIII. CONCLUSION

The last fifteen years have seen substantial shifts in state control
over territory. Significant examples include the breakup of the Soviet
Union, the independence of the countries of the former Soviet Bloc, the
division of Czechoslovakia, the secession of Eritrea from Ethiopia, the
disintegration of Yugoslavia, the reversion of Hong Kong to China, the
secession of East Timor from Indonesia, and the U.S.-led occupation of
Iraq. Unlike many aspects of world politics, however, these changes can
directly affect the legal status of individuals. Although this effect is
sometimes a "simple" change in nationality, at other times it leaves
individuals with a choice of multiple nationalities or even with no
nationality at all.

For our purposes, it is worth recognizing that changes in territorial
sovereignty can lead to large-scale denationalization in two major ways.
The first, denationalization by operation of law, occurs when nationality
laws adopted by predecessor or successor states operate in such a way as
to leave a particular group of individuals stateless, even though those
very individuals were previously citizens of a predecessor state. This
phenomenon is widely recognized as a problem, and was most recently

analysis. On valuation of international claims in the related area of wrongful
expulsion of aliens, see WHITEMAN, supra note 15, at 419-427. It is worth
emphasizing, however, that while wrongful expulsion claims might be useful
precedent in determining appropriate compensation for property lost through
expulsion-related aspects of a denationalization claim, they would be less relevant to
determining appropriate compensation for the wrongful deprivation of the rights and
privileges of nationality.

162 See Claims Settlement Declaration, supra note 78.
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addressed in the International Law Commission's Draft Articles on
Nationality in Relation to the Succession of States.63

The second, discriminatory denationalization, can occur when

changes in territorial sovereignty result in groups of individuals finding
that they have suddenly become part of a politically unpopular minority.
Political and economic pressure or military conflict can then lead the

government in power to denationalize that minority, justifying this action
on the idea that those individuals should never have been made nationals
in the first place." The risk of discriminatory denationalization may be

particularly high when persons from a former colonial power become a
minority in a newly-independent successor state,'"' or when the new

minority group is overrepresented in government or important sectors of
the economy."

163 See Chapter IV: Nationality in Relation to the Succession of States, in Report of

the International Law Commission on the Work of its Fifty-first Session, U.N. Doc. A/
54/10 (1999).

1"- Such denationalizations can occur in either a predecessor or a successor state.
165 For example, manv ethnic Russians chose to remain in the Baltic states after

the collapse of the Soviet Union. Although Lithuania granted citizenship to all who
had been living within its borders in 1989, Estonia and Latvia instituted strict
citizenship requirements for those who could not trace their heritage back to someone
living in the country prior to 1940 (the time of the Soviet occupation). Baltic s Thet
and us, ECONOMIST, Aug. 17, 1993, at 67. One paper published by the Estonian
government in 1993 is particularly revealing. It noted:

Some non-citizens, especially Russians, may find it difficult to get used
to the fact that their role has changed from that of representatives of the
majority population of a colonial empire to that of a minority in a
foreign country. It is understandable that complicated citizenship or
human rights problems may develop from this.

Id. (quoting Estonian government paper). Given that, in 1991, ethnic Russians made
up nearly a third of the Estonian population and a third of the Latvian population, it
is not difficult to imagine either of these governments facing political pressure to
expel ethnic Russians. In a worst-case scenario, this could conceivable include
denationalization of even those ethnic Russians who had satisfied the strict citizenship
requirements (and thus held passports). See also Unique Culture of the city of Narva,
Estonia (National Public Radio broadcast, Aug. 6, 2003) (noting that many ethnic
Russians in Estonia are still officially stateless); Andy Bowers & Linda Wertheimer,
Latvia's Russian Population (National Public Radio broadcast, Apr. 20, 1998) (noting
tensions between Latvians and ethnic Russians): Estonia. Honored eutein,
ECONOMIST, May 4, 1996, at 46 (suggesting a danger of secession by ethnic Russians in
parts of Estonia where they constitute a majority).

166 See, e.g., THE HORN OF AFRICA WAR, supra note 3, at 14 (identifying "[plublic

resentment over the role of people of Eritrean origin in business and government" as
one possible cause of Ethiopia's decision to begin expelling ethnic Eritreans). On
market-dominant minorities more generally, see Amy L. Chua, Markets, Democrac,
and Ethnicity: Toward a New Paradigm for Law and Development, 108 YALE L.J. 1
(1998).
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In the case of denationalization by operation of law, I have argued
that the law of binding state action provides certain guarantees to
passport holders and other states. Specifically, any individual who holds
a passport from a predecessor state should have a right to retain the
nationality of that state if the state in question continues to exist. If the
passport-issuing state ceases to exist, the state that succeeds to its rights
and obligations should be bound to accept the passport holder as its
national."'

In the case of discriminatory denationalization, the law of binding
state action may help to prevent its occurrence. By holding a state
responsible for assertions of nationality in its passports, this body of law
makes it much more difficult for a passport-issuing state to expel
passport holders on the pretext that they are not citizens. At the very
least, this body of law requires a state to take formal action (1) to
attempt to recall the individual passports in question; and (2) to formally
notify other states that those particular passports are no longer valid.' "

The tendency of some states to conduct ethnically-based expulsions
informally, with little process or procedural protection,"' suggests that a
requirement of formal notice to other states might serve as a disincentive
to such denationalization.""

Of course, the law of binding state action can eliminate neither
statelessness nor discriminatory denationalization. However, a proper
understanding of its applicability to passport holders provides a basis in
"hard" public international law for what many people believe to be an
important constraint on state behavior. Admittedly, passport holders are
not the only individuals who need this type of protection, and an
argument could be made that those wealthy enough to afford
international travel (and thus possess passports) are in fact the least
likely to need protection from denationalization and expulsion.

Nonetheless, up to this point human rights law has not been
effective in protecting individuals from arbitrary or unfair
denationalization. There is a substantial amount of soft law on point, but
this soft law has not prevented states from denationalizing their citizens.

167 It is worth emphasizing that this would probably not result in a requirement
that the successor state grant nationality to all nationals of its predecessor, because
only a portion of the state's population is likely to hold a passport.

16s Because other states cannot be expected to make judgments as to ethnicity at
the border, this would require that the passport- issuing state identify recalled
passports by name and passport number. It would not be sufficient to send out a
general notification that "all persons of ethnicity X are no longer citizens of State Y."
169 See. e.g., ILLEGAL PEOPLE, supra note 3 ("Snatched off the street, dragged from

their homes, or picked up from their workplaces, 'Haitian -looking' people are rarely
given a reasonable opportunity to challenge their expulsion.").
170 Again, it is worth noting that passport holders will likely be only a small

percentage of those subjected to discriminatory denationalization measures.
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With the addition of the hard law of binding state action, one small step

can be made toward limiting state action in particular factual situations.

Considering the general vulnerability of denationalized individuals to

other abuses, even such a small step seems to be a significant movement

in the right direction.




