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They are permitted only after an order has been issued and has be-
come enforceable. In most cases they are issued only to repeat viola-
tors.532 Criminal prosecution after serious injuries or fatalities is sim-
ilarly unusual.5"3

Violations discovered during an inspection are detailed in a cor-
rection notice (Revisionsschreiben) which by itself is not enforcea-
ble. The notice simply advises the employer of the results of the in-
spection. It establishes no legal duties and therefore cannot be
contested. 534

An order (Anordnung), however, has legal mandatory effect. It
is an administrative act (Verwaltungsakt).3 5 An order can be ap-
pealed in a two-step process: first a reply (Widerspruch)"6 is made
before the administrative authorities; then a second judicial action
seeking nullification of the decision is presented before the adminis-

present exchange rates) per violation.
Occupational inspectors indicate in a 1980 survey that their fines were frequently reduced

or cancelled by the courts upon judicial contest. Some gave this as a reason for why they
avoided imposing fines. 2 LABOR PROTECTION SYSTEM, supra note 526, at 647-48.

532. Some 1,200 fines were issued by the occupational inspectorates in 1984, most of
them against operators of long distance hauling trucks.

533. See Strafgesetzbuch (Criminal Code) § 330, supra note 203. About 100 criminal
charges (Strafanzeigen) were filed by the public prosecutor's office (Staatsanwaltschaft) in
1984 on behalf of the occupational inspectorate. The public prosecutor has discretion whether
to investigate fatal occupational accidents to determine if there was criminal endangerment or
criminal negligence by the employer or some other person that caused the accident. One such
investigation, conducted after a 1979 dust explosion in a Wupperthal welding firm killed eight
persons (seven of whom were Italian guestworkers), found no proof of negligence or fault by
the employer in entrusting the maintenance to one of the deceased workers. verfuegung der
staatsanwaltschaft wuppertal, No. 26JS492/79 (June 23, 1980) (copy on file with author).
This report implicitly raised the question of how many occupational fatalities are suffered by
foreign guest workers in West Germany. It is probable that fewer occupational precautions are
taken by and for foreign guestworkers than German workers. On the other hand, it is probably
also true that guestworkers tend to work in the dirtiest, more dangerous jobs, making them
more susceptible to fatal accidents. In one case described by union officials, after a metal
worker claimed occupational illness due to exposure to tetrachlorethane in a cleaning solution,
the firm subcontracted cleaning of the equipment to an outside company. Kaiser & Konstanty,
aspekte betrieblicher und ueberbetrieblicher mitbestimmung der arbeitnehmer im kampffuer
gesundheit in der arbeitswelt, 34 SOZIALE SICHERHEIT: (ZEITSCHRIFT FUER SOZIALPOLITIK
72, 73 (1985). Foreign guestworkers are more likely to be employed by small, outside subcon-
tractors and are less likely to file claims.

Courts handed down criminal penalties in fifty cases during 1984 in occupational safety
and health matters. ACCIDENT PREVENTION REPORT 1985, supra note 522. Most of these
probably were fined for the use of long distance truck drivers on double shifts without the
required rest periods. In one such case, a freight forwarding manager was given a jail sentence
for ordering the driver of a long-distance truck to stay on the road despite knowledge of the
driver's exhaustion and his necessity to violate speed limits and working hour limitations in
order to accomplish his instructions. Judgment of December, 1985, Bundesgerichtshof (BGH),
No. 578/85, cited in Speditionsleiter macht sich strafbar, FRANKFURTER ALLGEMEINE
ZEITUNG, Dec. 20, 1985, at 11, col. 6.

534. R. HERZBERG, DIE VERANTWORTUNG FUER ARBEITSSCHUTZ UND UN-

FALLVERHUETUNG IM BETRIEB 128 (1984).
535. The Federal Administrative Procedure Law (Verwaltungsverfahrensgesetz) defines

an administrative act as "every disposition (Verfuegung), decision, or other sovereign measure,
which an official takes to regulate a single instance in the area of public law and which is
aimed at direct external legal effect." Verwaltungsverfahrensgestz § 35, 1976 BGBI.I 1253.

536. See Verwaltungsgerichtsordnung, VwGO §§ 68-73 (Administrative Court Code).
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trative court.5 7 An order, like a fine, must be based on a legal stan-
dard and not on a general administrative regulation, technical rule,
or enforcement advice.

If the order is a final one, but is not complied with, the adminis-
trative execution laws 538 of the Laender offer three types of coercive
remedies: substitute performance (Ersatzvornahme); money coercion
(Zwangsgeld), and direct force (unmittelbarer Zwang). The substi-
tute performance remedy enables the occupational inspectorate to
cause a third party to undertake the required task at the offender's
cost. The second method allows the administrative court to levy a
fine, similar to American civil contempt citations, to coerce future
behavior.

53 9

If neither of the first two methods bring results, the administra-
tive court can impose incarceration as a substitute for coercion (Er-
satzzwangshaft). The occupational inspectorate can also apply direct
force itself when an inspector observes a machine whose operation
presents acute life-threatening danger. In such a case, the adminis-
trative execution laws of some Laender permit the inspector to halt
the unsafe operation immediately, even without issuing an oral or-
der.5' 0 In other Laender, the local police (Polizeivollzugsdienst-
kraefte) must carry out the order. 541 Because the reply (Wider-
spruch) acts as a stay of the order, these prejudgment execution
remedies are used only in exceptional cases. The usual method of
execution is by sheriff (polizeiliche Amtshilfe) after affirmance of
the order.

The imposition of a fine (Bussgeld) is reviewable by the crimi-
nal branch of the ordinary civil court (Amtsgericht, Strafkammer).
Its primary purpose is to punish past conduct. The public prosecutor
represents the occupational inspectorate when fines are contested.
Criminal charges are issued and prosecuted by the public prosecutor
are filed with the criminal branch of the ordinary civil court.

The rules of procedures that govern the judicial review of or-
ders, fines, and criminal charges differ from one another. Review of
orders is governed either by administrative procedure statutes of the
Laender if they exist, or otherwise by the federal administrative pro-
cedure statute. The state statutes are drawn on a uniform basis and

537. About forty percent of orders are contested. Some statutes provide for particular
types of orders, such as a prohibition on distribution (Untersagungsverfuegung) in the Equip-
ment Safety Law.

538. Verwaltungsvollstreckungsgesetze. See, e.g, Verwaltungsvollstreckungsgesetz
Nordrhein-Westfahlen (VER wVOLLSTRG/NRW) § 57, (Administrative Execution Law of
Nordrhein-Westfahlen), 1980 GVNW 510.

539. The number of coercive fines (Zwangsgeldmassnahmen) is not included in the sta-
tistics published by the Federal Ministry of Labor and Social Order.

540. E.g., VERWVOLLsTGNRW supra note 539, § 55(2).
541. R. HERZBERG, supra note 534, at 131.
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contain virtually identical rules. Breaches of order (Ordnung-
swidrigkeiten) and criminal charges are governed by the federal
Criminal Procedure Law (Strafprozessordnung or STPO) unless the
Administrative Offenses Law (Ordnungswidrigkeitsgesetz) otherwise
applies.

542

Unlike nuclear energy and environmental hazards, occupational
safety and health laws have rarely been subject to public scrutiny
and criticism in recent years."' A reason for this relative quiet on
the judicial front is the nature of the process; decisions have a prece-
dential effect only for the particular case. Thus, the potential con-
flicts in interpretation between the criminal and administrative
courts do not arise in practice.

Although the administrative interpretation of undefined legal
concepts has been held by the highest administrative court to be
fully reviewable by the courts, the courts rarely deviate from the ad-
ministrative interpretation and the technical rule relied upon by the
inspectorate. Usually the courts rely on these technical rules, their
publication by the federal minister of labor, and the legal standards
as expert judgments determinative of the outcome.

Some commentators 54" advocate giving administrative authori-
ties virtually unreviewable discretion in determining undefined legal
concepts.54 5 The highest administrative court has accepted this anal-
ysis only for a narrow range of administrative decisions, such as civil
examinations and the decisions of experts or interest group repre-
sentatives in independent committees. 54

' The lower administrative
courts are under no legal compulsion to follow the judgments of the
highest administrative court in different cases, but in practice they
follow this doctrine.5 47 Although published case law is sparse, the
few cases available indicate that the practice of the criminal branch
of the ordinary courts generally follows the view of the highest ad-
ministrative court. Usually experts are called to testify by the court
only in nuclear plant licensing proceedings. The administrative
courts carefully review orders of the occupational inspectorate. 5

,

542. Ordnungswidrigkeitsgesetz § 46, 1987 BGBI.I 602.
543. In contrast, the production or use of dioxin, formaldehyde, and other chemicals by

factories has aroused controversy primarily because of the environmental effect on the sur-
rounding community.

544. See, e.g., ULE, GEDAECHTNISSCHRIFr FUER W. JELLINEK 309 (1955), cited in H.
MAUER. ALLGEMEINES VERWALTUNGSRECHT 101 (4th ed. 1985).

545. Using concepts similar to American administrative law, they urge that agencies
should be given a degree of free evaluation (Beurteilungsspielraum) or acceptance of any jus-
tifiable decision (Veriretbarkeitslehre). Id.

546. E.g., Judgment of June 25, 1981, BUNDESVERWALTUNGSGERICHT (BVERwG), 62
BVERwGE 330, 337 (1982).

547. H. MAUER, supra note 545, at 104.
548. In a case involving dust in a furniture factory, the local inspectorate ordered a filter

for air vacuuming that would reduce the dust level to .5 mg pro cbm. Judgment of Jul. 13,
1981, Verwaltungsgericht Minden, docket no. 5k 264/81 (copy on file with author). This fig-
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2. Vocational Insurance Associations.-The vocational insur-
ance associations fulfill their statutory duty to prevent occupational
accidents and diseases by providing training to individuals in the
workplace and by promulgating and enforcing accident prevention
regulations. (Unfallverhuetungsvorschriften or UVV) Because of
their functional and regional organization, they are able to concen-
trate on particular occupational hazards and diseases that specifi-
cally affect their members. They undertake the largest role in medi-
cal disease prevention and monitoring outside of workplace
institutions. "9

The inspection strength of the vocational insurance associations
is relatively high. 5 ' Consultation is the first and primary means of
achieving compliance after an inspection. As with the occupational
inspectorate, there is no separation of personnel in consultation and
other enforcement methods.551 In 1984, 1.5 million medical examina-

ure was .3 mg below a recent recommendation of the professional association of machinery and
equipment constructors and more than four times lower than the existing chemical concentra-
tion MAK-value. The court was uncertain whether to find that no generally accepted technical
rule had yet evolved or, in the alternative, that the recommendation of .8 mg constituted the
generally accepted technical rule and the order fell short. The court therefore rested its deci-
sion on an abuse of discretion by the occupational inspectorate; the order stated it was "medi-
cally desirable" to reduce the dust level to .5 mg, but the court responded that the appropriate
standard was not what is "desirable" but what is legally required.

549. Beginning in 1936, a regulation required insurance carriers to guarantee necessary
medical treatment to an insured person and to prohibit him from working when the danger
existed that, by further employment in the enterprise, an occupational disease would arise,
reoccur or worsen. Dritte Verordnung ueber die Ausdehnung der Unfaliversicherung auf
Berufskrankheiten, 1938 RGBI. 1117.

Two examples of vocational insurance associations' coordinated medical programs are
those directed at silicosis and asbestosis. As a result of medical examinations in the mining and
ceramic industries in the late 1950s, silicosis declined dramatically. Silicosis, however, still
represents the second highest category of occupational illness pensions, though the number of
filed claims (3,398) was less than 10% of total filed claims. In 1984, 891 pensions were
awarded because of silicosis, comprising 20% of pensions given for occupational illness. AccI-
DENT PREVENTION REPORT 1985, supra note 522, at chart 18. In 1972, a national clearing-
house was established for asbestos-endangered employees, and medical records of employees
with exposure rates were first kept by a single entity. Not until 1979, however, did a prohibi-
tion on asbestos spraying become part of an accident prevention regulation. See Schutz gegen
gesundheitsgefaehrlichen mineralischen Staub (Protection Against Health Endangering Min-
eral Dust) (accident prevention regulation), cited in Konstanty, Berufsgenossenschaften und
praeventive Gesundheitspolitik, WSI Mitteilingen 193-94 (1985). No similar clearinghouse
exists for other workplace cancers.

550. It consisted of 1,610 persons in 1984, all of whom were assigned to one of the
statutory accident insurance carriers. ACCIDENT PREVENTION REPORT 1985, supra note 522,
at 46. Approximately the same number of persons (1,464) are employed as support staff for
the inspectors. Id. The insurance inspectors (technische Aufsichtsbeamte) are often more
respected than the state occupational inspectors since the former are specialized by industrial
function and are not burdened with enforcement of social labor protection or environmental
laws.

551. Although the Occupational Disease Regulation obligates the accident insurance
carriers to inform the state-employed industrial doctors (Gewerbeaerzte) of preventive mea-
sures regarding occupational illness and to seek their opinions, according to one such doctor
from Bremen, this hardly ever occurs; the exchange is limited to examinations for pension
claims. Gensch, Verwirklichen die Berufsgenossenschaften den praeventiven Auftrag der
Berufskrankheitenverordnung? Beobachtungen aus gewerbeaerztlicher Sicht, 34 Soziale
Sicherheit: Zeitschrift fuer Sozialpolitik 170, 173 (1985).
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tions were conducted by reason of the accident insurance carriers'
principles (Grundsaetze). Almost half concerned noise.552 Other tests
were for drivers, 553 protective breathing equipment, 554 and video dis-
play terminals. 555 "Medical reservations," which lead to automatic
employment restrictions or changes in the workplace, were given in
only one percent of the examinations.556

The industrial and trade (gewerbliche) vocational insurance as-
sociations insure over 85% of the workforce. 5

1 Their expenditures on
accident prevention in 1984 totalled 384 million German marks. 58

Training courses occupied a large percentage of their preventive ac-
tivity in 1984. More than 60,000 persons participated in association-
sponsored training courses lasting over three days. 5 59

Even allowing for frequently coordinated inspections with the
state occupational inspectorate, the number of inspections by the vo-
cational insurance associations remains substantial.56 0 Dangerous
substances get slightly more attention in insurance carrier inspec-
tions than in state occupational inspections.561  The inspections in
1984562 covered about 20% of all insured workplaces.56 3

The orders do not start off with a correction notice but directly
with an enforcement order (Anordnung). Over 430,000 such orders
were issued in 1984, of which total nearly half5 " came from agricul-
tural insurance associations. Unlike the occupational inspectorate,
the technical inspection officials of the vocational insurance associa-
tions can issue immediately enforceable orders where there is danger
in delay.5 5  Self-insurance carriers (Eigenunfallversicherungs-

552. Forty-two percent.
553. Ten percent - mostly long-distance truck drivers.
554. Eight percent.
555. Eight percent.
556. Limited reservations or no reservations under specific assumptions comprised al-

most 10 percent (9.6%) of the examinations. Statistics of the Landesverbaende der gewer-
blichen Berufsgenossenschaften, 33 Soziale Sicherheit: Zeitschrift fuer Sozialpolitik 70
(1985). Limited reservations require employees to take certain measures, such as using noise
protection aids. See Raithel, Neue Unfallverhuetungsvorschriften - Unfallverhuetungsvor-
schrift "Arbeitsmedizinische Vorsorge" (VBG 100), 35 ZENTRALBLATT FUER ARBEITSMEDIZIN,
ARBEITSSCHUTZ, PROPHYLAXE UND ERGONOMIE 1, 3 (1985).

557. ACCIDENT PREVENTION REPORT 1985, supra note 522, at 54.
558. Id. at 55. This is more than $125 million at 1984 exchange rates.
559. Sixty thousand took courses lasting two to three days, and eighty thousand took one

day courses. Id. at 56-57.
560. There were 880,696 inspections in 562,096 enterprises in 1984. Id. at 50-51. This

sum includes 300,524 inspections by agricultural insurance associations whose members are
agricultural enterprises and farms. Id.

561. They still ranked extremely low at five percent of the total inspection time expendi-
ture in 1980. 2 LABOR PROTECTION SYSTEM, supra note 526, at 557.

562. The trades (gewerbliche) vocational insurance associations inspected 338,711 estab-
lishments out of a total of 1.6 million.

563. ACCIDENT PREVENTION REPORT 1985, supra note 529, chart 30, at 50-51.
564. Two hundred and one thousand. Id. chart 32 at 52.
565. SOCIAL INSURANCE CODE § 714(1)[5]. Five thousand orders requiring immediate

removal of accident dangers were issued in 1984. ACCIDENT PREVENTION REPORT 1985, supra
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traeger), and carriers of federal, state, and some local governments
lack the authority to issue orders or fines; they must rely on direc-
tives (Dienstanweisungen).

Negligent violations of accident prevention regulations, unlike
administrative regulations which require international violation, may
result in fines up to 20,000 German marks. Grossly negligent or in-
tentional behavior must be fined. 56 The vocational insurance as-
sociations cannot issue orders against nonmembers or noninsured
employees. Therefore, the manufacturer of a dangerous substance or
piece of equipment can only be reached by a referral to the state
occupational inspectorate.

Actions to nullify (Anfechtungen) enforcement orders are filed
before the social courts (Sozialgerichte). The procedure is governed
by the Social Court Code (Sozialgerichtsgesetz). Unlike the state
occupational inspectorate, the insurance carriers may fine and issue
orders to employees based on the statutory authority to prevent occu-
pational accidents.567 Another dissimilarity from the rules for the oc-
cupational inspectorate is that a reply to an order from a technical
inspector does not stay the order. Coercive measures to enforce or-
ders of insurance carriers are thus more common than they are with
the state occupational inspectors. Having no police power the techni-
cal inspectors lack authority to shut down dangerous machines them-
selves and instead must rely on local police authorities to apply di-
rect force.568

Contested fines are heard by the criminal branches of ordinary
courts as are fines imposed by the occupational inspectorate. The
federal Criminal Procedure Code (Strafprozessordnung or STPO)
governs these proceedings.

The highest social court follows the doctrine of "free judicial
evaluation of indefinite legal concepts." While stressing its indepen-
dence from administrative interpretation of concepts such as the gen-
erally accepted rules of technology, this court nevertheless in prac-
tice defers to the privately set standards in defining the concept in
the individual case. 569

3. Federal Government.-The vocational insurance associa-

note 522, chart 32, at 52.
566. SOCIAL INSURANCE CODE § 701. Of the 11,000 fines imposed by the vocational

insurance associations on employer members in 1984, over 9,000 were levied by the agricul-
tural association. Only 1,845 were issued by the trades associations. ACCIDENT PREVENTION
REPORT 1985, supra note 522, chart 32, at 52. Twelve insurance associations issued no fines at
all. Id. In 750 cases, fines were imposed by the associations on individual employees. Id.

567. SOCIAL INSURANCE CODE § 708(1)[2].
568. R. HERZBERG, supra note 534, at 134.
569. Judgment of Dec. 17, 1974, Bundessozialgericht, BSozG, 38, BSozGE 278; Judg-

ment of June 29, 1978, Bundessozialgericht, BSozG, 47 BSozGE 3, 6.

[Vol. 6:2
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tions are public institutions, and the Social Insurance Code5 0 gives
the Federal Ministry of Labor and Social Order (Bundesarbeits-
ministerium) inspection authority over them. This authority, how-
ever, is loosely exercised.57" ' The Federal Labor Ministry does not
have the staff to engage in detailed auditing or control of the more
than ninety accident insurance carriers. 572 The Basic Law573 gives
the federal government power to review enforcement of federal laws
by the Laender. This rarely occurs in practice. Instead, the Laender
confer among themselves regularly in order to establish common en-
forcement plans, usually with little effect. Thus, the federal govern-
ment is much more involved in the law-creating process in occupa-
tional safety and health matters than in enforcement of those laws.

B. Private

1. Regional.-Enforcement by private organizations at the re-
gional level is considerable, especially in the area of equipment test-
ing. Product testing required by the Equipment Safety Law is con-
ducted by a number of testing centers approved by the vocational
insurance associations. Many private technical inspection associa-
tions (technische Ueberwachungsvereine) are active in testing prod-
ucts and in discovering environmental hazards. The biggest role of
these private associations is the annual checking of automobile safety
required for each vehicle registered in West Germany.

The role of private associations in inspections is growing. For
example, the 1986 Dangerous Substances Regulation increased the
environmental work measurements required of employers. Standards
for private testing organizations (Messstellen) are issued by the
Dangerous Substances Committee.574 Only organizations approved
by the network (Arbeitskreis) of testing organizations of the Dan-
gerous Substances Committee may carry out tests under the Danger-
ous Substances Regulation. 5  Insurance associations also offer medi-
cal and safety services on a regional basis to small enterprises. The

570. RVO, see supra note 44.,
571. In one instance, the Federal Labor Ministry ordered an insurance association to

hire more technical inspectors and to perform more inspections. Such intervention is rare.
572. The Division of Labor Protection (Abteilung Arbeitsschutz) has less than twenty

professional employees, of whom one is a lawyer in addition to the division chief. There are
thirty six commercial and industrial (gewerbliche) vocational insurance associations, nineteen
in the agricultural sector, and forty-odd governmental accident insurance carriers.

573. Grundgesetz (GG), art. 85 (3), (4). See supra note 8.
574. See Technische Regel (Technical Rule) 400.
575. The Committee requires an inspection visit by two members of the work group and

information on the qualification of the director, the number and qualifications of the staff, the
types of substances measured, equipment, organization of measurement taking, and experience
of the organization. Schuetz & Blome, Messtechnische Ueberwachung, Bundesarbeitsblatt 30
(1986). Some vocational insurance associations and government institutions also have approved
testing facilities.
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largest of these associations is the Vocational Insurance Medical
Health Service.5 76

2. Workplace.-The greatest amount of private enforcement,
however, occurs at the workplace level through the various bodies
and posts statutorily entrusted with occupational safety and health
duties. Although the qualifications of many occupational doctors are
questioned by unions, their required presence at an establishment
and the existence of safety engineers provides technical competence
that would otherwise be left to the employers' discretion. 5 "

Where a work council exists, it usually considers occupational
safety and health issues and its members participate in hiring safety
and health personnel.5 8 In the same manner, the statutory-man-
dated employer-employee safety committee is active in plant level
supervision. The individual employee theoretically has an individu-
ally enforceable right to a safe and healthful workplace guaranteed
by the Civil Code 579 that permits him to refuse dangerous work and
still claim wages.5 80 In practice, public inspections and plant level
institutions supplant this right. Work councils, joint safety commit-
tees and their members are protected from lawsuit by a qualified
immunity that does not extend to deliberately wrongful activity. Em-
ployees, work councils or unions with members in the affected plant
may seek relief from the civil or labor courts to both force the em-
ployer to comply with his duty of welfare (Fuersorgepflicht),581 and

576. Berufsgenossenschaftlicher Arbeitsmedizinische Dienst. It has seventeen centers
and forty fulltime occupational doctors (Arbeitsmediziner). See 100 Jahre 1885-1985 Mas-
chinenbau-und Kleineisen Industrie Berufsgenossenschaft 24 (n.d.).

577. Only the large enterprises are required to have fulltime occupational doctors and
safety engineers.

578. See supra text accompanying notes 338-54.
579. BGB §§ 618, 273. The [BGB] theory on which recovery of wages is permitted is

that the employer has delayed offering his part of the bargain: a safe and healthful workplace.
Id.

580. Work council members are also protected from discharge during the terms of their
service for all reasons except for deliberate misconduct or economic layoffs. G. SCHAUB,

Arbeitsrechtshandbuch 869-77 (5th ed. 1983).
581. For example, where an employer had warned several times of deficiencies several

times by officials, a labor court ordered the employer to take measures or issue instructions
that would exclude further endangerment. Judges have sometimes shown hostility to individual
workers who have sought relief from dangerous working conditions from persons outside the
enterprise. These cases arise when the employer discharges the worker for disloyalty and the
employee sues within three weeks, the period of limitations contained in the Dismissal Protec-
tion Law. In one case from 1976, a welder complained about skin, eye and nose irritation to
his union regional office after having gotten no response from his company's engineer or the
local public health office. The union contacted the occupational inspectorate, which resulted in
the employer being cited for violation of safety and health regulations. The court upheld the
dismissal because the determination of a safety and health citation inspired by an employee
prevented further trustworthy (vertrauensvolle) cooperation in the labor relationship.
Landesarbeitsgericht Baden-Wuerttemberg, [ArbG] No. 6 5a 51/76 (copy on file with au-
thor). With the creation of statutory protection for individual complaints, this attitude can be
expected to change.

An interesting use of environmental law in the workplace setting occurred in permitting

[Vol. 6:2
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in some instances, to obtain damages for the employee.

3. Private Compensation Litigation.-Accident insurance sup-
plants the civil liability of the employer or other employees in the
event of an occupational accident or disease unless the employer or
work colleague intentionally caused the injury or was grossly negli-
gent .5 2 In that rare event, the insurance carrier may raise a claim
either as an original matter in a reverse claim (Regressanspruh)85

or by transfer of the claim as a statutory matter from the insured to
the accident insurance carrier. 84 The insured gets no extra benefits
because the insurance carrier is entitled to obtain and keep the reim-
bursement of insurance payments. 88 Damage compensation to the
employee is unusual.586 Usually the lack of deliberate intent or gross
negligence by the employer prevents liability for "positive contrac-
tual breach" (positive Vertragsverletzung) or defective performance
of a contract (Schlechterfuellung). Delictual liability is excluded,
even where the employer is at fault,587 except that the employer re-
mains liable for negligence in choosing and supervising his
assistants. 88

Pain and suffering compensation in delictual cases is contingent
upon proof that the employer intentionally caused the injury and

an employee to contest the licensing of an installation at his workplace under the same terms
as a resident neighbor of the plant according to the Federal Emissions Protection Law. The
court stated that an occasional presence in adjacent parts of the workplace would not have
sufficed. Here, however, the employee spent one-third of the day where the installation was
located and was exposed in a similar degree as if he were in his residence. Judgment of Apr. 6,
1985, Oberverwaltungsgericht, OVERWG, No. 7B16/83, quoted in Otto, Klage des Arbei-
tnehmers gegen Genehmigung einer Anlage an seinem Arbeitsplatz 45 STAUBREINHALTUNG
DER LuFT.

582. RVO §§ 640, 548, 550.
583. Id. § 1542.
584. Id. § 640.
585. Estimates of recoveries by the vocational trade and industrial insurance associations

from such claims range from three to ten percent of their total compensation payments.
Weyers, Gutachten A zum 52. Deutschen Juristentag 1978 at A 114, printed in I Verhan-
diungen des zweiundfuenfzigsten Deutschen Juristentages (1978); the ten percent figure is
cited in BUNDESARBEITGEBERUNFALLVERSICHERUNG 1977 in VON HIPPEL, HAFTUNGSPERSATZ

DURCH VERSICHERUNGSSCHUTz, REFERAT, at 40.
586. The unusual case of damage compensation to the employee has occurred where an

employer permitted an employee not to wear protective clothing and injury occurred. Judg-
ment of June 9, 1970, Arbeitsgericht Arnsberg, abstracted in Arbeitsrecht in Stichworten
[ARSt] 175 (1970).

587. This is due to the exemption for assistants. Section 831(1) of the Civil Code
provides:

Whoever hires someone to do something is obligated to replace the damage
the employee illegally causes in carrying out the job. The duty to compensate
does not exist when the employer, in the selection of the person and, insofar as
he creates tools or performs work, in the performance or conduct of the work,
observes the care required in commerce or when the damage even by application
of this case would have arisen.

BGB § 831(l).
588. Id.
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both knew about and desired the accident." 9 For these reasons,
claims of compensation for pain and suffering (Schmerzensgeldan-
sprueche) stemming from occupational accidents are rarely raised in
the form of product liability actions and are even more rarely
upheld.5 9°

Civil litigation against product manufacturers and distributors
in both consumer and workplace injuries is increasing. The duty of
"safety in dealing" (Verkehrssicherungspflicht) is often measured by
compliance with guidelines and accident prevention regulations.
Strict liability does not exist for injuries occurring in the
workplace.5 91

Technical rules provide the standard for the required care in
dealing. Violation of these rules is negligence per se,592 and the Civil
Code provides a basis for recovery.5 93 Nevertheless, adherence to
technical rules is not an absolute defense. The highest civil court re-
cently ruled:

The rules of technology, as they find their shape in the standard
[before the court], can be used to define the duties of safe deal-
ing (Verkehrssicherungspflichten) and often represent a usable
standard for the required duty of care, especially when they
have been developed by expert commissions. Nevertheless they
do not always determine the most that can be demanded in a
particular case, but rather are supplementable 94

Litigation against manufacturers or users may also arise under sales
contracts (Kaufrecht) and service contracts (Werkvertragsrecht) in a
claim for guarantee of performance or warranty (Gewaehrleistungs-
anspruch) by relying on a violation of either an accident prevention

589. BGB § 847(1) provides: "In the case of injury of the body or of health as well as in
the case of deprivation of freedom, the injured person can also demand a fair compensation in
money for damages which are not intangible losses."

590. In these few cases, pain and suffering tables exist for judges to use which are con-
siderably lower than the damage verdicts awarded in the United States. They are paid in the
form of an annuity, not as a lump sum.

591. For example, the highest civil court held a boarding school delictually liable under
section 832(l) of the Civil Code for failing to ensure that stair bannisters were slide-proof. A
twelve year old boy slid down the bannister, slipped, and fell three floors. The court used
guidelines issued by a vocational insurance association concerning school construction and
equipment as the measure of the duty of safe dealing (Verkehrssicherungspflicht). The stu-
dent's claims for damages for pain and suffering were upheld. (Medical costs are covered by
social insurance and are not awarded when insurance applies.) Thus, the guidelines have be-
come a compulsory measure of the duty of safe dealing. The court noted, however, that the
guidelines would not be compulsory if shown in the particular case by an expert to be techno-
logically unfeasible. Judgment of Mar. 11, 1980, Bundesgerichtshof, BGH, No. VI ZR 66/79,
reprinted in Rundschreiben No. 53/80 of the Bundesarbeitsgemeinschaft der Unfallver-
sicherungstraeger der oeffentlichen Hand e.V., Jul. 15, 1980 (copy on file with author).

592. See BGB § 276(1) for the definition of negligent conduct: "whoever lacks the nec-
essary care in acting."

593. Id. § 823(1).
594. Judgment of Nov. 22, 1983, Bundesgerichtshof (BGH), 37 Neue Juristishche

Wochenschift [NJW] 801 (1984) ("Eishockeypuck" decision).
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regulation or a guideline of an accident insurance association. 595

Equipment testers may also be liable under delictual rules, although
cases in practice are rare.

Two factors, however, curb private compensation litigation. The
first is the system of legal fees. Legal fees in cases before the ordi-
nary civil courts are limited according to the amount in contro-
versy.56  In addition, the losing party pays part of all of the other
party's legal fees depending on the outcome of the case. 597 While the
"losers pay" rule does not apply before the administrative, social, or
labor courts, these courts do not handle damage suits. Therefore,
limits on legal fees in cases before them are even more stringent.

The second factor dampening the urge to litigate under tort law
is that insurance, pensions, and other benefits 598 compensate most

595. The defect is measured by the average quality of an item or service, or the use
foreseen by the particular contract. BGB §§ 459, 633. Average quality depends on the usage of
dealing (Verkehrsanschauung), which in technical areas is governed largely by experts. There-
fore, technical rules developed in a proper proceeding by experts appear often as the standard
applied by the courts. In one case, the connection of water softener without the inclusion of an
attachment for oxidation (Be- und Entlueftung) as prescribed by a DIN standard was held to
be a defect in construction. See Betriebsberater (BB) 239 (1971).

In another, the failure to have a construction crane tested by an inspection association as
required by an accident prevention regulation was sufficient to establish a defect (Sachmangel)
in the sale. Judgment of Feb. 22, 1984, Bundesgerichtshof, BGH, 90 BGHZ 198 (1984).

An unusual attempt by a competitor of a manufacturer of pipe threadcutting machines to
use competition laws to enforce accident prevention regulations was confronted by the highest
civil court in 1980. The competitor complained that the manufacturer failed to include a pro-
tective device with the sale of the machine, as was required by an accident prevention regula-
tion. By selling and advertising the machine at a price that did not include the accessory, the
competitor alleged that the manufacturer violated the Law Against Unfair Competition. Sec-
tion 1 of that law states that acts in commerce for purposes of competition that violate good
morals (gute Sitten) can be enjoined, and compensation can be awarded for damages. Section
3 permits enjoining misleading statements by a person in business for purposes of competition.

The court declined to accept the invitation to expand occupational safety and health ad-
ministrative protection through private competition law. First, it found the alleged violation of
the accident prevention regulation lacked the clarity needed to constitute an offense against
good morals (sittenwidrig). The threading machine could cut smaller pipes without the protec-
tive device that needed to be attached under accident prevention regulations. Second, the court
separated the pipethread cutting machine from the protective device that is attached to the
pipe to be cut, and stated that the machine could be used properly without the protective
device, since the device is attached to the pipe and not the machine. The court's decision may
be more easily explained on policy grounds. The complainant had contacted the occupational
inspectorate about the situation before suing. For whatever reasons, the inspectorate appar-
ently did not seek to prohibit sale of the machine. The court did not want to expand the
enforcement of the Equipment Safety Law to include private parties, or to allow business
competitors to use technical safety law as part of competition law.

596. Bundesrechtsanwaltsgebuehrenordnung, (Federal Legal Fee Code) 1959 BGBI.I
565, as amended.

597. Zivilprozessordnung (Federal Civil Procedure Code) §§ 91-127a.
598. The coverage and level of benefits is much higher in West Germany than in the

United States. The principle of the "social state" is enshrined in the Constitution as a basic
principle of the state along with the democratic and federal forms of government. Grundge-
setz, art. 20, see supra note 8.

Among the general social benefits not unusual for Europe, but unknown in American
statutory law, are the obligation of the employer to pay the first six weeks of sick leave at full
pay, Lohnfortzahlungsgesetz § I (Salary Continuation Law) 1969 BGBI.I 946, as amended;
benefits paid to young mothers together with four months of paid leave Mutterschutzgoesetz, §
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tangible losses caused by occupationally-related injury. The arena of
dispute is thus transferred to the vocational insurance associations
and social courts.

The insurance and pension scheme in occupational accident or
illness is complicated. "Injury money" (Verletztengeld) is paid with-
out time limit as a substitute for wages when the injured person ei-
ther is incapable of performing his pre-injury work or upon so doing,
risks worsening his health condition. 599 The insured person is paid
"transition money" (Uebergangseld)600 during rehabilitation. "Tran-
sition benefits" (Uebergangsleistungen) may be paid to persons who
must give up their former occupation becuase of the danger of the
existence, reoccurrence, or worsening of an occupational illness.""
Rehabilitation services are divided into medical and career ser-
vices. 6 2 The latter includes training for and adjustment to new pro-
fessions. The insured person receives an "injury pension"
(Verletzenrente) only when a reduction of employment capability
(Minderung der Erwerbsfaehigkeit) of at least twenty percent still
exists three months after the accident. 60 3

Occupational illnesses are compensated where they result either
from one of the occupational illnesses recognized by regulation, °4 or
from one treated "like an occupational illness" when the necessary

11, 1968 BGBI.I 315.); and benefits payable for children until they are eighteen years of age
(Kindergeld). Health insurance is mandatory, and it pays for medical expenses where occupa-
tional benefits or services are denied for reasons of eligibility or causation. According to one
commentator, health insurance rather than accident insurance is the primary rehabilitation
and compensation carrier for most occupational illnesses. J. Spinnarke,,Soziale Sicherheiten
der Bundesrepublik Deutschland 89 (3d ed. 1985).

599. This type of benefit pays eighty percent of the injured person's salary. There is no
limit to the amount payable other than that the person's net salary may not be exceeded. Since
taxes are not paid on these benefits, most payments reach 100% of previous net compensation.

600. This comprises 65%-75% of the "injury money" benefits when the injured person
has at least one child or lives with a spouse who cannot work, either because he cares for the
injured spouse or he requires care himself.

601. These benefits last for five years and are paid at 100% of previous salary in the first
year, declining 1/5th each year, with the maximum amount the full pension level, or 2,/rds of
annual compensation.

602. Everyone who has paid insurance contributions six times on a monthly basis in the
past two years is entitled to medical rehabilitation. However, an injury pension or fifteen years'
insurance contributions is required as a condition to eligibility for professional rehabilitation
services.

603. RVO §§ 1236-1244. A full pension, payable upon 100% employment disability, is
two-thirds of annual employment earnings. RVO § 580(l). It begins upon work incapability
(Arbeitsunfaehigkeit), and lasts until the death of the insured, regardless of whether the in-
sured actually resumes employment or not. A supplement is paid for children under eighteen
years of age with a disability of fifty percent or more. Id. § 581(l)[1]. A widow's pension is
30%-40% of the insured's annual employment earnings, depending on age and number of de-
pendents. Id. § 583. A widower's pension is paid in the same amount, but only if the wife was
the primary source of family support. Orphans' pensions range up to thirty percent for a full
orphan, and are payable until the twenty-fifth year of age. Id. § 590. Lump sum payments are
permitted only for pensions extending to a 25% permanent disability; pensions with a higher
percentage of permanent disability may be converted to a five or ten year payout.

604. RVO § 551(1), (2).
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causation becomes shown by new knowledge. 605 In addition to the
social insurance available from the accident insurance carriers, the
general pension insurance scheme provides for a disability pension
when the insured can earn less than half what a healthy person could
earn. This pension may first begin five years after the occupational
accident or onset of illness.

VIII. Recommendations

This article has described approaches adopted by West Ger-
many to occupational safety and health problems. German and
American approaches have in common the characteristic of exter-
nally directed behavior, mostly from the state in the United States
and from incorporative associations in West Germany. Private and
public standard-setting and enforcement, as well as state and federal
activity are similar. Once differences in language, history and values
are bridged, there is much that each country can learn from the
other in the field of occupational safety and health regulation.

A. United States

The United States could strive to create a more comprehensive
occupational accident and disease system that involves employers,
employees, private industry, and all levels of government. To this
end, the federal Occupational Safety and Health Act6 6 could be
amended to permit concurrent federal and state enforcement. Con-
flicts could then be avoided by administrative cooperation. State and
local public health agencies could also include federal OSHA regula-
tions where possible in their enforcement and inspection activities.
Cooperation and training of insurance companies, union stewards,
plant workers and professionals in safety engineering and occupa-
tional medicine could be encouraged to complement administrative
enforcement and to obtain maximum effectiveness in preventing job
illness and injury.

A combination of private insurance companies that issue acci-
dent prevention regulations may run into antitrust problems absent
legislative exemption. On the other hand, a requirement in state law
that insurance companies provide certain types of services for their
members would not exceed the states' police powers nor delegate to
private parties powers of public regulation. 07

605. Id.; Berufskrankheitenverordnung (Occupational Disease Regulation) 1976
BGBI.1 721.

606. See supra note 7.
607. A link between accident insurance and prevention programs is not unique to West

Germany. A survey of forty seven countries found that a legal requirement or permission for
the insurance carrier of accident insurance to have functions of accident prevention is more the
rule than the exception. The list includes France, Canada, Belgium and Spain. The survey
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Regional workplace-oriented occupational safety and health ser-
vices could be mandated by state or federal statute. The services
could test workplaces on a continuous basis as part of a program of
environmental measurement.

Compliance is a continual process and not merely the' result of a
singular inspection. Successful compliance is not shown by the main-
tenance of a certain threshold on a single day, but by a continual
program of prevention. Requirements for regular measurements and
document retention are therefore instruments to achieve self-regula-
tion, not tools of government intervention. An initial first step to-
wards drafting such legislation would be a review of existing com-
pany policies and union-employer committees in the United States.

Consultation and regular inspection could be combined without
requirement to issue citations upon existence of a violation. The Oc-
cupational Safety and Health Act" °8 could be changed to make shut-
down or affirmative injunctive orders simpler to obtain. Administra-
tive agencies could then use this procedure where consultation fails.
The number of inspectors and inspections could be vastly increased.

The belief that employers listen only to sanctions is not sup-
ported in practice. Reliance on voluntary standards for the vast ma-
jority of chemicals and voluntary policies for medical testing and
safety engineering in the workplace bear this out. The general duty
clause could incorporate voluntary technical standards. The same ob-
ligation that exists in the law post facto in product liability lawsuits
could also be incorporated into preventive legal norms. Advisory
committees could be given authority to promulgate standards with
the agency retaining veto power.

Restrictions on litigation concerning workplace injury or illness
could be coupled with occupational health insurance programs to en-
sure prompt, fair, and reasonable compensation and rehabilitation.
Moreover, regional or workplace-centered participatory institutions
for occupational safety and health could be required to be elected
upon petition of a group of employees. These institutions could be
concerned primarily with ergonomics.

B. West Germany

West Germany could strive to create individual incentives to en-
sure compliance with the bewildering array of institutions and con-
cerns with job safety and health. Individual rights of redress on oc-

found that seventeen countries give the carrier of statutory accident insurance the authority to
issue autonomous legal norms in the form of legal regulations, guidelines, or both. Report of
the Tripartite Mission on the Effectiveness of Labor Inspection in the Federal Republic of
Germany (I.L.O., 1984).

608. See supra note 7.
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cupational safety and health measures within the plant establishment
could be expanded to give the individual a remedy where collective
institutions fail. It may be that the more benefits there are the less
the individual initiative in preventing illness or injury. However, the
West German example illustrates an occupational safety and health
system that promotes both accident prevention and a high level of
benefits.

Another goal could be to foster more open and public discussion
of proposed occupational safety and health regulations, direct judi-
cial review of their validity, and the possibility of obtaining judicial
relief requiring administrative action or standard-setting in the event
of administrative inaction.

Thirdly, there could be better data collection on enforcement
programs, compliance evaluation, and epidemiology. More attention
in inspections is due to health concerns. More occupational doctors
for the occupational inspectorate and more technical inspectors with
medical backgrounds are needed. Better coordination of data collec-
tion on occupational illnesses is needed, as well as greater attention
in practice to engineering to prevent exposure to dangerous sub-
stances rather than relying on medical detection and treatment.

IX. Conclusion

Similar occupational safety and health problems pervade each
state, yet comparative knowledge of their regulation remains
sketchy. Eighty years ago Louis D. Brandeis submitted d 112-page
brief to the Supreme Court of the'United States, seeking to uphold
for the State of Oregon a law establishing a maximum of ten hours'
work per day for women employed in manufacturing. Two pages of
Brandeis' brief contained legal argument, the remainder described
similar state and foreign laws and reports on working conditions
from around the world, including those of German occupational in-
spectorates. "0 9 No less than then, Brandeis' sociological method of
jurisprudence is in order to persuade public institutions - particu-
larly the legislatures in the United States and the courts in West
Germany - to adopt policies to better safety and health at work.

609. See P. Strum, Louis D. Brandeis - Justice for the People 112 (1984). Brandeis
persuaded the Supreme Court to uphold the law's constitutionality. Muller v. Oregon, 208
U.S. 421 (1908). More lastingly, his brief is considered to have inspired the sociological
method of jurisprudence in the United States. P. STRUM, id.
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