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discussing . . . the statute."26
1 In response to the defendant's reliance on a

state supreme court decision that had interpreted the weapons statute, the
district court replied that it did not "read the [opinion] ... to have
definitively made . . . a determination."26 2

In addition, other courts have found mistakes of law reasonable in the
face of seemingly unambiguous statutory language. In State v. Houghton,
for example, the Wisconsin Supreme Court deemed reasonable the
mistaken view that a statute prohibiting driving with "any ... material
upon the front windshield" was an absolute ban on items like air fresheners,
even if they were not "upon" the windshield and did not obstruct the

263
driver's view. The court reasoned that its conclusion to the contrary was
a "close call" and the provision had not previously been interpreted.264 It is
not apparent, however, why the court considered the question difficult
given its acknowledgment that the statute "appear[ed] to be a strict
prohibition on a narrow group of items" actually affixed to the front
windshield.265 Another statute "applie[d] to all items," but only if they
"'obstruct[ed] the driver's clear view,"' 26 6 and the court concluded that the
"'common, ordinary, and accepted meaning"' of the term "obstruct"
required "more than a de minimus effect on the driver's vision."267

Likewise, in People v. Campuzano, the California Court of Appeal
upheld the stop of a bicyclist for violating a city ordinance banning bicycle
riding on "any sidewalk fronting any commercial business" even though
the businesses in question were on the other side of the street.268 The court
described the ordinance as "clear and unambiguous ... when read in
context" and concluded that the provision, by its "plain meaning," applied
"only on that portion of the sidewalk fronting commercial business
establishments."2 69 Nevertheless, the court found the officer's mistake
reasonable, explaining that this was a case of first impression and the trial
judge had sided with the officer.2 70 "It is axiomatic," the appellate court

261. No. 15-119-M-PAS, 2016 WL 3227667, at *2 (D.R.I. June 9, 2016).
262. Id. at *2 n.2 (emphasis added).
263. 868 N.W.2d 143, 155, 158-59 (Wis. 2015) (quoting WIS. STAT. § 346.88(3)(a) (2011-

2012)).
264. Id.
265. Id. at 156.
266. Id. (quoting Wis. STAT. § 346.88(3)(b)).
267. Id. at 157 (quoting State ex rel. Kalal v. Circuit Court, 681 N.W.2d 110, 124 (Wis. 2004)).
268. 188 Cal. Rptr. 3d 587, 589 n.1 (Cal. App. Dep't Super. Ct. 2015) (emphasis omitted)

(quoting SAN DIEGO, CAL., MUNICIPAL CODE § 84.09(a)).

269. Id. at 591 (footnotes omitted).
270. See id. at 592 & n.8.
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asserted, that the officer must have been reasonable given that "an

experienced judge" misinterpreted the ordinance in the same way.271
Questions of first impression-like those before the courts in Houghton

and Campuzano o not automatically generate "really difficult"
interpretive problems. Perhaps the reason a statutory issue has not
previously reached the courts is because, as in those two cases, the
legislation's language is unambiguous. As the Supreme Court pointed out
in Safford Unified School District No. 1 v. Redding, quoting Judge Posner,
"[t]he easiest cases don't even arise."27 2 Moreover, the fact that one or
more judges in the courts below agreed with the police should not
automatically brand the officer's mistake as reasonable. Obviously, the
officer was not relying on the views of those judges in misinterpreting the
reach of the statute.27 3 And as Justice Brennan observed in dissent in Butler
v. McKellar, multiple "egregiously wrong decisions can be no more
reasonable than [one]." 274 Notably, some of the post-Heien decisions that

271. Id. at 592 n.8; see also United States v. Cunningham, 630 F. App'x 873, 877 (10th Cir.
2015) (listing the district court's belief that the officers had correctly interpreted the statute as the first

of several rationales for deeming their mistake of law reasonable, explaining that, "[e]ven if the district
judge ... was wrong in her analysis it was, beyond debate, reasonable"); cf United States v. Leon, 468

U.S. 897, 926 (1984) (finding officer's reliance on a search warrant reasonable for purposes of the
good-faith exception to the exclusionary rule, in part because "the divided panel of the Court of

Appeals" reflected "disagreement among thoughtful and competent judges as to the existence of

probable cause"); Sinclair v. Lauderdale Cty., No. 15-6134, 2016 U.S. App. LEXIS 15855, at *13-14
(6th Cit. Aug. 24, 2016) (noting, in granting qualified immunity, that even if Sinclair was on probation
and therefore ineligible for prosecution under the clear terms of the Tennessee escape statute, the

officer's mistake was reasonable because he relied on the trial judge's order warning Sinclair he could

be charged with escape and the prosecutor's belief that the statute applied to these circumstances);

Aleynikov v. McSwain, No. 15-1170 (KM), 2016 WL 3398581, at *13 (D.N.J. June 15, 2016) (likewise
concluding that mistake was reasonable and granting qualified immunity, explaining that "[tirained

prosecutors accepted the theory of prosecution [and] [m]ore to the point, a federal district judge twice

analyzed and accepted it").

272. 557 U.S. 364, 377 (2009) (quoting K.H. v. Morgan, 914 F.2d 846, 851 (7th Cir. 1990)).
273. Such reliance could, however, trigger the good-faith exception to the exclusionary rule,

which is discussed supra at notes 113-18 and accompanying text.

274. 494 U.S. 407, 421 n.2 (1990) (Brennan, J., dissenting); see also Sawyer v, Smith, 497 U.S.
227, 249 (1990) (Marshall, J., dissenting) (pointing out that "[s]ome courts will
misconstrue. . .precedents notwithstanding their clarity"). But cf Re, supra note 249 (wondering

whether the concurrence's "'reasonable judge' standard [is] satisfied whenever a case involves

jurisdictional splits or even dissenting opinions"). For analysis of the comparable issues that have arisen

in other contexts, see Kit Kinports, Habeas Corpus, Qualified Immunity, and Crystal Balls: Predicting

the Course of Constitutional Law, 33 ARIZ. L. REV. 115, 144-45, 160, 187 (1991) (discussing the
Supreme Court's treatment of qualified immunity, procedural defaults by habeas petitioners, and

retroactive application of new constitutional rules); Stephen R. Reinhardt, The Demise of Habeas

Corpus and the Rise of Qualified Immunity: The Court's Ever Increasing Limitations on the

Development and Enforcement of Constitutional Rights and Some Particularly Unfortunate

Consequences, 113 MICH. L. REv. 1219, 1224-29 (2015) (addressing the Court's AEDPA
jurisprudence).
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have found police mistakes of law unreasonable reversed lower court
rulings that had endorsed the officers' interpretations.27 5

Given that the Eighth Circuit was the only federal appellate court that
took the position ultimately adopted in Heien and numerous state (as well
as federal) courts refused to tolerate stops based on mistakes of law, it is
plausible that courts for which the decision in Heien marks a change in
approach might move slowly in excusing legal errors made by law
enforcement. Some of the lower court opinions cited above that have
seemingly taken the Heien concurrence's admonitions seriously have in
fact been issued by courts that previously took the view that reasonable
suspicion cannot be based on a misinterpretation of state law. 2 76 But the
pattern does not hold for all cases, as some of the courts that have
interpreted Heien more generously have done so even though the Supreme
Court's ruling represented a "stark contrast" from their precedent.27 7 And,
interestingly, some state supreme courts that had sided with defendants on
this issue prior to Heien have even adopted the Supreme Court's decision
as a matter of state law, declining to interpret their own state constitutions
to require a different result.278

To date, none of the opinions that have narrowly construed Heien's
notion of a reasonable mistake of law have come from jurisdictions that
chose the position eventually endorsed by the Supreme Court.279 Unless
those courts deviate from past practice and feel constrained by the Heien
concurrence, however, some of their pre-Heien case law suggests they can

275. See United States v. Stanbridge, 813 F.3d 1032, 1033 (7th Cir. 2016); United States v.
Flores, 798 F.3d 645, 646-47 (7th Cir. 2015) (per curiam); United States v. Alvarado-Zarza, 782 F.3d
246, 248 (5th Cir. 2015); State v. Stoll, 370 P.3d 1130, 1131-32 (Ariz. Ct. App. 2016); State v. Brown,
No. 13-2054, 2015 'WL 4468841, at *1, *3 (Iowa Ct. App. July 22, 2015).

276. See, e.g., United States v. Sanders, 95 F. Supp. 3d 1274, 1277 (D. Nev. 2015); People v.
Gaytan, 32 N.E.3d 641, 651 (Ill. 2015); Williams v. State, 28 N.E.3d 293, 294-95 (Ind. Ct. App. 21015);
State v. Scriven, 140 A.3d 535, 544-45 (N.J. 2016).

277. State v. Houghton, 868 N.W.2d 143, 154 (Wis. 2015); see also id. at 152, 156, 158-59
(noting that Heien was "at odds" with that court's prior rulings, but nonetheless finding mistake
reasonable in the face of unambiguous statutory language). For other illustrations, compare People v.
Campuzano, 188 Cal. Rptr. 3d 587, 591-92 & n.8 (Cal. App. Dep't Super. Ct. 2015) (concluding that
mistake was reasonable despite clear statutory language), and State v. Stadler, No. 112,173, 2015 WL
4487059, at *5 (Kan. Ct. App. July 17, 2015) (per curiam) (finding mistake reasonable, without any real
analysis, based on officer's training and experience), with People v. Ramirez, 44 Cal. Rptr. 3d 813, 816
(Cal. Ct. App. 2006) (holding that mistakes of law cannot give rise to reasonable suspicion), and Martin
v. Kan. Dep't of Revenue, 176 P.3d 938, 948 (Kan. 2008) (same).

278. See Gaytan, 32 N.E.3d at 653-54; People v. Guthrie, 30 N.E.3d 880, 886-87 (N.Y. 2015);
Houghton, 868 N.W.2d at 152-55. But cf Coburn, supra note 136, at 541-42 (urging state courts not to
follow Heien).

279. Cf State v. Eldridge, No. COA16-173, 2016 WL 5030401, at *5 (N.C. Ct. App. Sept. 20,
2016) (concluding that officer's mistake was unreasonable because the statute requiring an exterior
mirror plainly applied only to vehicles "registered in this State" (quoting N.C. GEN. STAT. § 20-126(b)
(2009))); State v. Lerma, No. 27450, 2016 WL 4396161, at *2-3 (S.D. Aug, 17, 2016) (finding mistake
reasonable in a case similar to Heien where the statute used both the singular and plural forms of the
term "stop lamp").
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be expected to characterize a wide variety of police mistakes of law as
reasonable.

In a case similar to Heien, for example, the Mississippi Supreme Court
found an officer's mistaken belief that state law required two functioning
taillights to be reasonable despite the fact that the governing statute in that
state unambiguously required only one.280 In justifying its decision, the
court made the conclusory and circular statement that the officer had
probable cause to stop the defendant's car "based on the totality of the
circumstances with which [he] was confronted, including a valid,
reasonable belief that [the defendant] was violating a traffic law." 2 81 As the
dissenting justices charitably put it, the majority was willing to assume,
"with absolutely no proof in the record," that the error was reasonable
simply based on the officer's subjective representation, "I thought it was
against the law." 2 82 In an earlier ruling, the same court likewise upheld a
traffic stop for speeding in a construction zone despite acknowledging that
the relevant statute had "a clear and definite meaning" and applied only
when construction workers were present.2 83 Nevertheless, the court
reasoned that the defendant was exceeding the posted speed limit and the
trial judge and half of the appellate judges who had ruled on the
defendant's case erroneously thought he was violating the law even though
no workers were in the vicinity when he was stopped at 1:30 a.m.28 4

Prior to the Supreme Court's decision in Heien, a number of other
courts upheld traffic stops of out-of-state drivers whose cars were. in full
compliance with the vehicular requirements in their home states. Even
though the applicable state rules were unambiguous, the courts reasoned
that their law enforcement officials could not reasonably be expected to be
familiar with laws in other jurisdictions.28 5 But none of these opinions
explained why, assuming the officers realized the vehicles were from
another state, it was not. more plausible to presume the drivers were
following the law, given that it is common knowledge state rules vary on,
for example, front license plates.2 86

280. See MISS. CODE ANN. § 63-7-13(3) (2013) ("Every motor vehicle... shall be equipped
with at least one (1) rear lamp .... ).

281. Moore v. State, 986 So. 2d 928, 935 (Miss. 2008).
282. Id at 937, 939 (Dickinson, J., dissenting).
283. Harrison v. State, 800 So. 2d 1134, 1137 (Miss. 2001).
284. See id at 1139.
285. See Travis v. State, 959 S.W.2d 32, 34-35 (Ark. 1998) (expiration sticker on license plate);

People v. Glick, 250 Cal. Rptr. 315, 319 (Cal. Ct. App. 1988) (registration tags on license plate); People
v. Estrella, 893 N.E.2d 134, 135 (N.Y. 2008) (excessive tinting of windows).

286. See State v. Houghton, 868 N.W.2d 143, 159 (Wis. 2015) (reasoning that such a mistake
was unreasonable because "Wisconsin borders four other states, and residents from those and many

other states pass through Wisconsin on a regular basis"); cf Hall & Seligman, supra note 76, at 656

(noting that mistakes of law afford no defense even to criminal defendants who are new to a community
and come from a culture with different rules). But cf McAdams, supra note 56, at 193 (arguing that
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When a case involving an out-of-state vehicle reached the Eighth
Circuit in United States v. Smart, the court denied that the police officer
had even made a mistake of law.287 The officer would have been mistaken
about the law, the court reasoned, had he believed that "all states required
two [license] plates or that Georgia required two plates."2 88 But because the
officer was aware the defendant's vehicle was from Georgia and
"knew ... he was unfamiliar with Georgia's requirements," the court
thought that he had made neither a mistake of fact nor a mistake of law. 28 9

In fact, however, the defendant's car was in full compliance with Georgia's
requirement of a single back license plate, and the courts generally do not
draw a distinction between ignorance and mistake of law.2 90

The Eighth Circuit went on in Smart to conclude that the officer's
belief, even if based on a mistake of law, was reasonable-despite the fact
that the court acknowledged the officer "likely" could have verified the
validity of his suspicions at the time of the stop.291 In United States v.
Washington, the same court subsequently found a mistake of law
unreasonable, but left room for prosecutors to introduce evidence of law
enforcement "manuals or training materials," as well as "state custom or
practice," to support the reasonableness of an officer's misinterpretation of
the law.292

Neither Smart nor Washington is consistent with the limited conception
of Heien's reach endorsed in the concurrence. Justice Kagan specifically
denied that a mistake could be justified simply because the officer was
"unaware of or untrained in the law." 2 93 She likewise took the position that
the police could not defend the reasonableness of a mistake by relying on
improper training.29 4 And taking into account local police customs is

these police errors should be excused because "[i]t is less important to motivate the police to know the
law of another jurisdiction").

287. 393 F.3d 767, 769-70 (8th Cir. 2005).
288. Id.
289. Id. at 770.
290. See supra note 70.
291. Smart, 393 F.3d at 769-71.
292. 455 F.3d 824, 828 (8th Cir. 2006).
293. Heien v. North Carolina, 135 S. Ct. 530, 541 (2014) (Kagan, J., concurring); see also Flint

v. City of Milwaukee, 91 F. Supp. 3d 1032, 1058, 1059 (E.D. Wis. 2015) (citing the Heien concurrence
in a qualified immunity case for the proposition that police "cannot make a reasonable mistake about
the law or the facts if [they have] no knowledge of either" and therefore "cannot shore up their lack of
knowledge by proposing that if they had properly reviewed the law they would have been nonetheless
confused"). But cf Coburn, supra note 136, at 523 (maintaining that Heien did not specify whether an
officer can be reasonably mistaken about "the very existence" of a criminal statute or a "recently
overturned" statute).

294. See Heien, 135 S. Ct. at 541 (Kagan, J., concurring). But cf 4 LAFAVE, supra note 3,
§ 9.5(a), at 648-52 (pointing out that courts consider a police officer's training and experience relevant
in assessing reasonable suspicion despite the fact that it is an objective standard); Re, supra note 249
(noting that the majority opinion in Heien is silent on this point, and finding Justice Kagan's view

166 [Vol. 68:1:121



Heien's Mistake of Law

contrary to the Supreme Court's admonition that Fourth Amendment rights
do not "vary from place to place and from time to time" and therefore do
not "turn upon . .. trivialities" such as local "police enforcement
practices."2 95 It is certainly possible that the Eighth Circuit and the state
courts that previously were generous in characterizing mistakes as
reasonable will take the concurrence's warnings seriously. But if the past is
prologue, these courts may well stay the course and Heien may open the
door to stops based on misreadings of relatively clear statutory language.

After all, the concurring opinion in Heien represented the views of only
two Justices, and the majority was conspicuously silent concerning what
types of mistakes, other than "sloppy" ones, it considered unreasonable.2 96

Moreover, as Justice Sotomayor pointed out in dissent, quoting Justice
Story, "[tlhere is scarcely any law which does not admit of some ingenious
doubt."2 97 The more leeway judges give law enforcement officials who
misinterpret state law, and the more frequently they follow the more
tolerant lower court opinions described above, the closer the Fourth
Amendment inquiry will begin to resemble the analysis applied in qualified
immunity cases. Despite the Heien Court's assurances that its reasonable
mistake standard is "more demanding"298 and "not as forgiving" 299 as
qualified immunity, excusing police officers' misinterpretations of state
law in cases of first impression, where the courts below were divided, or
because of the officers' training, experience, beliefs, or past practices will
narrow the gap between Heien and qualified immunity. In that event, Heien
can be expected to follow the path cleared by the Court's qualified
immunity jurisprudence, shielding the police unless they were "plainly
incompetent" or "knowingly" misread the law, 30 0  or "existing
precedent ... placed the ... question beyond debate" such that "every
reasonable" law enforcement official would have known the officer in
question was mistaken about the criminal statute.301

"questionable" given that "[o]bjective inquiries often incorporate relevant facts ... like training and

advice").

295. Whren v. United States, 517 U.S. 806, 815 (1996).
296. Heien, 135 S. Ct. at 539. See Kerr, supra note 244 (observing that "[s]loppiness is a relative

term," and the Court did not clarify whether an officer is expected to know "the text of the law," "the
major cases interpreting the law," or "just . .. what is taught at the police academy").

297. Heien, 135 S. Ct. at 544 (Sotomayor, J., dissenting) (quoting Barlow v. United States, 32
U.S. (7 Pet.) 404, 411 (1833)).

298. Id. at 541 (Kagan, J., concurring).
299. Id. at 539 (majority opinion).
300. Malley v. Briggs, 475 U.S. 335, 341 (1986). For discussion of the Supreme Court's

tendency in recent opinions to covertly broaden the qualified immunity defense, see, e.g., Kinports,

supra note 238.

301. Ashcroft v. al-Kidd, 563 U.S. 731, 741 (2011). Compare Transcript of Oral Argument,
supra note 35, at 31 (attorney for the State offering as examples of unreasonable police mistakes of law
situations where the statute contained "plain language" such that "no one could reach a different

2016] 167



Alabama Law Review

- C. Reaching Even Further

The likelihood that the lower courts will continue to extend Heien
beyond traffic stops and into the realm of arrests and searches requiring
probable cause, and the prospect that they will endorse generous definitions
of a reasonable mistake of law, are just two factors that will determine the
ultimate impact of the Court's decision. Perhaps even more troubling is the
possibility that Heien's mistake of law rule may be combined with other
recent Supreme Court decisions that have read the Fourth Amendment
narrowly, thereby sanctioning even unreasonable police errors.

First, consider Devenpeck v. Alford, which, as described above, allows
an arrest so long as "the facts known to the arresting officer[]" created
probable cause to believe the defendant committed some crime, even one
completely unrelated to the charge that actually motivated the arrest.30 2

According to the Court, Devenpeck followed from the principle that "the
Fourth Amendment's concern with 'reasonableness"' permits certain law
enforcement actions "whatever the subjective intent" of the individual
police officers involved.303 On the facts before it, the Court found state
appellate court case law that "clearly established" Alford was not guilty of
the Privacy Act charge for which he was arrested.304 Nevertheless, under
the Court's reasoning, Alford's arrest was permissible if there was probable
cause to believe he committed some other offense, such as impersonating a
police officer.30 5

Presumably, Sergeant Devenpeck's interpretation of the Privacy Act
contrary to settled precedent would be deemed unreasonable today under
Heien. Suppose as well that Alford did not commit the crime of
impersonating a police officer simply by activating the flashing "wig-wag"
headlights on his car.306 Could his arrest nonetheless be justified if the
meaning of the impersonation statute was less certain such that some other
police officer might have wrongly, but reasonably, believed it banned
civilians' use of wig-wag lights? After all, like Devenpeck, the inquiry

interpretation" and where "there was a definite decision by an appellate court"), with United States v.
Longoria, No. 4:16CR16-MW, 2016 WL 1642654, atA11 (N.D. Fla. Apr. 23, 2016) (relying on Heien
in finding that officer "was acting in good faith, was not 'plainly incompetent' by any stretch of the
imagination, and yet also made an 'unreasonable' mistake [of fact] within the meaning of the Fourth
Amendment").

302. 543 U.S. 146, 155 (2004); see supra notes 40-44 and accompanying text.
303. Whren v. United States, 517 U.S. 806, 814 (1996) (emphasis omitted); see Devenpeck, 543

U.S. at 153. But cf Kit Kinports, Criminal Procedure in Perspective, 98 J. CRIM. L. & CRIMINOLOGY
71, 77-95 (2007) (discussing the fluctuations between objective and subjective standards characterizing
the Court's Fourth Amendment jurisprudence).

304. Devenpeck, 543 U.S. at 151.
305. See id. at 155-56.
306. See id. at 148 (defining these headlights as ones which "flash the left and right lights

alternately").
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mandated by Heien is meant to be a purely objective one that "do[es] not
examine the subjective understanding of the particular officer involved."30 7

At least one district court has already linked Devenpeck and Heien in
granting qualified immunity.308 In that case, the judge rejected law
enforcement officials' claim that they made a reasonable mistake of law in
believing they had probable cause to seize synthetic marijuana based on a
statute prohibiting "hallucinogenic substances" that did not actually exist
and a provision criminalizing "controlled substance analogs" that had not
yet gone into effect.309 Nevertheless, the court concluded that their mistake
of law was reasonable because the officers could reasonably have thought
the ban on "harmful intoxicants" covered synthetic marijuana, even though
the officers did not testify they based the seizure on that statute.3 10 If this
reasoning is extended beyond the confines of qualified immunity, the
cumulative effect of Devenpeck and Heien would allow stops even in cases
where a police officer's interpretation of a state criminal statute was
unreasonable.

Second, consider Herring v. United States, which involved a wrongful
arrest stemming from an out-of-date computer database.3 1 1 Unlike Arizona
v. Evans, the similar good-faith exception case, the error in Herring was
attributable to a neighboring sheriffs office and not a court employee.3 12

Although the Court observed that the officer who actually arrested Herring
"did nothing improper," it appropriately did not rely on the Leon good-faith
exception because the failure to update the computer records was the result
of law enforcement negligence and thus could not be blamed on an
independent third party.3 13

Nevertheless, the Chief Justice's opinion for the majority refused to
exclude the evidence uncovered following Herring's arrest, pronouncing
broadly that the case involved "isolated negligence attenuated from the
arrest" and that the exclusionary rule does not apply to "[a]n error that

307. Heien v. North Carolina, 135 S. Ct. 530, 539 (2014).
308. See J Mack L.L.C. v. Leonard, No. 2:13-cv-808, 2015 WL 519412, at *9-11 (S.D. Ohio

Feb. 9, 2015); see also Dunlap v. Anchorage Police Dep't, No. 3:1 0-cv-00242-SLG, 2016 WL 900625,
at *6 (D. Alaska Mar. 8, 2016) (recognizing the potential link, but characterizing the issue as
"unsettled").

309. See JMackL.L.C., 2015 WL 519412, at *9-10.
310. See id. at *9-11.
311. 555 U.S. 135, 137-38 (2009).
312. See id; Arizona v. Evans, 514 U.S. 1, 15-16 (1995).
313. Herring, 555 U.S. at 140 (admitting that "[iun analyzing the applicability of the

[exclusionary] rule, Leon admonished that we must. consider the actions of all the police officers
involved"). This acknowledgment has not, however, stopped either the Court itself or others from
mistakenly aligning Herring with the good-faith exception line of cases. See Davis v. United States, 564
U.S. 229, 239 (2011) (implying that Herring is the "[m]ost recent[]" application of Leon); Orin S. Kerr,
Good Faith, New Law, and the Scope of the Exclusionary Rule, 99 GEO. L.J. 1077, 1105 (2011).
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arises from nonrecurring and attenuated negligence."314 "To trigger the
exclusionary rule," Herring explained, "police conduct must be sufficiently
deliberate that exclusion can meaningfully deter it, and sufficiently
culpable that such deterrence is worth the price paid by the justice
system."315 The Court then concluded that the exclusionary rule operates as
a deterrent sufficient to justify the costs of suppression in cases involving
"deliberate, reckless, or grossly negligent conduct, or in some
circumstances recurring or systemic negligence."3 16

Can Herring be combined with Heien to uphold the constitutionality of
searches and seizures based on unreasonable mistakes of law, so long as the
officer's error can be characterized as an "isolated" and "nonrecurring"
one? To be sure, Herring differs from Heien in several respects. First,
Herring involved a mistake of fact rather than a mistake of law, and
therefore might be distinguishable on that ground.3 17 But Heien has now
equated the two types of mistakes, and the cumulative impact of Heien and
Herring might therefore justify allowing the prosecution to introduce
evidence discovered after an officer made a negligent mistake of law.
Second, it is more difficult to characterize the officer's legal error in a case
like Heien as "attenuated," but Herring did not define that term and the
Court's later descriptions of Herring have noticeably omitted any mention
of that limitation.

Third, and most important, Herring involved a remedial issue-
whether the exclusionary rule was available to the defendant in that case-
and therefore, according to the Court's dichotomy between substantive
Fourth Amendment rights and remedies, ought to be irrelevant to Heien.319

Nevertheless, during the oral argument in Heien, the Chief Justice
mentioned Herring when suggesting that the argument for considering "the

314. Herring, 555 U.S. at 137, 144.
315. Id. at 144.
316. Id The Court's decision in Herring has justifiably inspired blistering critiques. See, e.g.,

Albert W. Alschuler, Herring v. United States: A Minnow or a Shark?, 7 OHIO ST. J. CRIM. L. 463
(2009); David H. Kaye, Unraveling the Exclusionary Rule: From Leon to Herring to Robinson-and

Back?, 58 UCLA L. REV. DISCOURSE 207 (2011); Kinports, supra note 93, at 840-55; Wayne R.
LaFave, The Smell of Herring: A Critique of the Supreme Court's Latest Assault on the Exclusionary

Rule, 99 J. CRIM. L. & CRIMINOLOGY 757 (2009).

317. See United States v. Song Ja Cha, 597 F.3d 995, 1005-06 & n.8 (9th Cir. 2010) (suggesting
that Herring can be distinguished for that reason).

318. See Davis, 564 U.S. at 236-41; see also Kaye, supra note 316, at 211 (criticizing the
extension of Herring to non-attenuated circumstances); LaFave, supra note 316, at 771 (speculating that

the reference to attenuation was added only to hold onto the majority in Herring); Note, supra note 117,
at 779 & nn.67-68 (citing lower court decisions disagreeing on the meaning of the term attenuation and
the extent to which it restricts the reach of Herring).

319. See Herring, 555 U.S. at 137 (pointing out that the parties agreed Herring's arrest was
unconstitutional but disagreed whether he could use the exclusionary rule to suppress evidence

uncovered following the arrest). For discussion of the rights-remedies distinction, see supra notes 121-
22 and accompanying text.
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reasonableness of the officer's actions" in evaluating a mistake of law is
even "stronger" when analyzing the substantive Fourth Amendment
question than when considering the appropriate remedy "because that's
what the Fourth Amendment says."3 20 The Chief Justice then went on to
opine, "I thought we said exactly that in Herring,... where we said that
even though we're going to look at it in terms of remedy, that was not to
say that the reasonableness didn't go to whether there was a substantive
violation of the Fourth Amendment."321 The Chief Justice was referring to
his own dictum in Herring-the caveat that "a probable-cause
determination ... based on reasonable but mistaken assumptions" may not
"necessarily" amount to a Fourth Amendment violation322-which, not
surprisingly, found its way into his opinion in Heien, although the

323quotation was hidden in a parenthetical to a "cf." citation.
Even if Herring does not directly support extending Heien to uphold

the constitutionality of seizures based on unreasonable police mistakes of
law, Heien could be cited by way of analogy to support extending Herring
to foreclose an exclusionary remedy in cases involving negligent mistakes
of law and thereby effectively achieve the same result through the remedial
back door.32 4 At least one court has made this link, though ultimately
granting the defendant's motion to suppress after finding that the officers'
lack of familiarity with "long-standing California law permitting
pedestrians to walk in the middle of the road in a residential district"
amounted to "more than simple negligence."3 25 But that court apparently
saw no reason not to extend Herring's remedial analysis to a mistake of
law, and a less egregious misreading of a state statute might persuade

320. Transcript of Oral Argument, supra note 35, at 8.

321. Id. at 8-9.
322. Herring, 555 U.S. at 139.
323. See Heien v. North Carolina, 135 S. Ct. 530, 539 (2014). For further discussion of the

Herring dictum and Heien's citation to it, see supra notes 50-53 and accompanying text.

324. See Logan, supra note 82, at 86 (observing that Herring's "rationale aligns with judicial
inclination to forgive police mistakes of law"); Justin F. Marceau, The Fourth Amendment at a Three-
Way Stop, 62 ALA. L. REv. 687, 749 (2011) (noting that if Herring is "taken seriously," the
exclusionary rule will be unavailable when police make a legal error "in cases of unsettled law"); Orin
Kerr, Can a Police Officer Lawfully Pull Over a Car for a Traffic Violation Based on an Erroneous
Understanding of the Traffic Laws?, VOLOKH CONSPIRACY (Dec. 21, 2012, 3:42 PM),
http://volokh.com/2012/12/21/can-a-police-officer-lawfully-pull-over-a-car-for-a-traffic-violation-
based-on-an-erroneous-understanding-of-the-traffic-laws/ (describing Heien as raising "basically a
remedies question under the guise of substantive Fourth Amendment law"); cf Brief for the
Respondent, supra note 35, at 37-39 (arguing that Herring called for denying an exclusionary remedy
in Heien, though calling the mistake of law there reasonable).

325. People v. Jones, No. B255728, 2015 WL 1873269, at *7-8 (Cal. Ct. App. Apr. 23, 2015)
(pointing out that the law had been settled for more than fifty years); see also United States v.
Nicholson, 721 F.3d 1236, 1257 (10th Cir. 2013) (Gorsuch, J., dissenting) (urging the district court on
remand to consider Herring's "new culpability framework" in determining whether to apply the
exclusionary rule in a pre-Heien case involving a police mistake of law).
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another court to deny a motion to suppress on the grounds that the officer's
error was merely negligent.

Finally, assuming Herring (backed by Heien's support) justifies the
refusal to exclude evidence in cases where an unreasonable mistake of law
was based on the police officer's own misinterpretation of the applicable
state statutes, rather than on some authoritative third party, is the next step
to uphold the constitutionality of a search---or deny an exclusionary
remedy-when that officer mistakenly believed, for example, that the
Fourth Amendment authorized a warrantless search?326 Admittedly, the
Court in Heien was careful to limit the reach of its ruling to mistakes of law
involving the criminal statute an officer thought the suspect was violating.
In fact, all nine Justices seemingly agreed that a mistake on Sergeant
Darisse's part concerning Fourth Amendment doctrine would have been
irrelevant in that case "no matter how reasonable."327And none of the
Court's other precedents-neither Herring nor the good-faith exception
line of cases--excuse a police officer who acted in violation of the
Constitution based on her own mistaken interpretation of Fourth
Amendment doctrine.328

326. Qualified immunity, of course, routinely shields police officers who are mistaken about the
contours of the Fourth Amendment. See, e.g., Pearson v. Callahan, 555 U.S. 223, 243-45 (2009)
(concluding that police reasonably believed that the "consent-once-removed" doctrine authorized their
warrantless entry into a suspect's home); Anderson v. Creighton, 483 U.S. 635, 641 (1987) (noting that
law enforcement officials are entitled to qualified immunity if they "reasonably but mistakenly
conclude[d]" that a warrantless search was justified by probable cause and exigent circumstances, so
long as "a reasonable officer could have believed [the] warrantless search to be lawful"). Interestingly,
despite language in some Supreme Court opinions, see Pearson, 555 U.S. at 231 ("The protection of
qualified immunity applies regardless of whether the government official's error is 'a mistake of law, a
mistake of fact, or a mistake based on mixed questions of law and fact."' (quoting Groh v. Ramirez, 540
U.S. 551, 567 (2004) (Kennedy, J., dissenting))), it is less clear that qualified immunity is available in
cases involving mistakes of fact. See Karen Blum, Erwin Chemerinsky & Martin A. Schwartz,
Qualified Immunity Developments. Not Much Hope Left for Plaintiffs, 29 TouRo L. REv. 633, 657
n.175 (2013).

327. Heien, 135 S. Ct. at 539 ("An officer's mistaken view that the conduct at issue did not give
rise to [a Fourth Amendment] violation-no matter how reasonable-could not change that ultimate
conclusion."); see id. at 541 n. 1 (Kagan, J., concurring) (agreeing with the majority that a constitutional
search or seizure may "never" be based on "an error about the contours of the Fourth Amendment
itself'); id. at 546 (Sotomayor, J., dissenting) (likewise citing the Court's "prior assumption" that police
have no "leeway" when making mistakes about the Fourth Amendment); see also Brief for the
Respondent, supra note 35, at 29-30, 31 & n.2 (making this concession as well); Brief for the United
States as Amicus Curiae Supporting Respondent, supra note 64, at 30 n.3 (same); cf United States v.
Keefauver, 74 M.J. 230, 235-36 (C.A.A.F. 2015) (interpreting Heien as refusing to tolerate any
mistakes about the Fourth Amendment); Perez v. State, No. 08-13-00024-CR, 2016 WL 323761, at *11
(Tex. App. Jan. 27, 2016) (likewise limiting Heien to "a mistake of substantive criminal law (what is a
crime) and not a mistake of criminal procedure (i.e. how far may a search extend)"). But cf Re, supra
note 249 (arguing that the Heien majority was "distinguishing cases, not expressly establishing a bright-
line rule for the future," and therefore might excuse an officer's "novel" mistakes about Fourth
Amendment norms).

328. Hudson v. Michigan, 547 U.S. 586, 599 (2006), is the exception, but it is limited to denying
an exclusionary remedy for violations of the knock-and-announce rule.
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But if Heien is based on the premise that the Fourth Amendment
requires only reasonableness on the part of law enforcement-after all, the
"touchstone" of the Amendment is reasonableness329-why draw the line at
mistakes about the dictates of the Fourth Amendment?330 Likewise, if the
Leon good-faith exception cases justify limiting the reach of the
exclusionary rule on the theory that the suppression remedy cannot hope to
influence objectively reasonable police behavior,33 1 should an officer's
reasonable mistake about Fourth Amendment requirements fare less
well?3 3 2 Adding Herring to the mix, if the Court correctly reasoned there
that the exclusionary remedy ought to be restricted to sufficiently culpable
police behavior, should even an officer's unreasonable reading of Fourth
Amendment doctrine be excused so long as it involved mere isolated and
nonrecurring negligence?333

Dictum can already be found in the Court's opinion in Davis v. United
States, the most recent in the Leon line of cases, that arguably supports
denying the exclusionary remedy when police are mistaken about Fourth
Amendment doctrine.3 34 In describing its prior case law, the Davis majority
observed broadly that the exclusionary rule is unavailable "when the police
act with an objectively 'reasonable good-faith belief' that their conduct is
lawful."335 Channeling Herring, Davis then went further: "When the police
exhibit 'deliberate,' 'reckless,' or 'grossly negligent' disregard for Fourth
Amendment rights, the deterrent value of exclusion is strong and tends to
outweigh the resulting costs."3 36 This last comment was completely
unnecessary, of course, because Davis was a straightforward good-faith
exception case where the police reasonably relied on precedent and

329. See supra note 29 and accompanying text.

330. Cf Kerr, supra note 136 (commenting that "it's not clear to me why [it] should make a
difference" whether an officer's reasonable mistake concerned "the substantive [criminal] law" as in
Heien or "the operative Fourth Amendment rule").

331. See supra note 118 and accompanying text.
332. See Illinois v. Gates, 462 U.S. 213, 246 (1983) (White, J., concurring in the judgment)

(endorsing this position); Note, supra note 117, at 783-84 (same).
333. See Marceau, supra note 324, at 752-53 (observing that, if given a "broad reading,"

Herring could be extended to police errors in assessing whether probable cause exists for a warrantless
search, though calling these mistakes of fact); see also United States v. LeClerc, No. 14-CR-217-A,
2016 WL 2763787, at *7-9 (W.D.N.Y. May.13, 2016) (assuming without discussion that Herring
applied to a Fourth Amendment error, but ultimately suppressing the evidence because the police were
at least grossly negligent in believing the defendant's wife had apparent authority to consent to search);
White v. Commonwealth, 785 S.E.2d 239, 254-55 (Va. Ct. App. 2016) (citing both Heien and Herring,
but applying exclusionary rule where police knew defendant owned the bag that was searched and,
given five-year-old state supreme court precedent, could not reasonably have believed his girlfriend had
authority to consent to search).

334. 564 U.S. 229, 232 (2011) (extending the good-faith exception to cases where police
reasonably relied on precedent).

335. Id. at 238 (emphasis added) (quoting United States v. Leon, 468 U.S. 897, 909 (1984)).
336. Id. (emphasis added) (quoting Herring v. United States, 555 U.S. 135, 144 (2009)).
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therefore were not even negligent. Moreover, it is not clear what Davis's
vague references to "lawful" police behavior and "Fourth Amendment
rights" were meant to encompass, but a prosecution-friendly court might
well read that language to support the refusal to apply the exclusionary
remedy where a law enforcement official made a reasonable (or even
negligent) mistake about the Fourth Amendment rules governing searches
and seizures.33 7 Given the caveats in the various opinions in Heien
concerning police errors in interpreting the Fourth Amendment, denying
that a police officer's misreading of the Fourth Amendment led to a
violation of the defendant's constitutional rights would be more difficult. 3 3 8

But here again those mistakes could prove inconsequential if the combined
impact of Heien and Herring (as characterized in Davis) forecloses the
defendant from using the exclusionary rule to suppress the evidence
resulting from the Fourth Amendment violation.

In its own right, the Court's ruling in Heien potentially has an
expansive reach. The extension of the Court's decision to probable cause
determinations is likely to continue undisturbed, and some courts have
already been fairly generous in characterizing law enforcement officials'
legal errors as reasonable. But the cumulative impact of Heien and other
recent Supreme Court decisions-notably Devenpeck, Herring, and
Davis-may encourage judges to refuse to recognize a constitutional
violation or to suppress evidence in cases involving even unreasonable
police mistakes of law, possibly including mistakes about Fourth
Amendment doctrine.

337. At least one pre-Heien opinion already has endorsed a "general good faith" exception. See
United States v. Katzin, 769 F.3d 163, 173, 177 n.9 (3d Cir. 2014) (en banc) (concluding that the
"general good faith test" applies whenever police had an "'objectively reasonable' and "good faith
belief in the lawfulness of their conduct," and observing that the Supreme Court has never required

reliance on "some 'unequivocally binding' authority" as "a condition precedent to applying the good
faith exception" (quoting Davis, 564 U.S. at 239; United States v. Katzin, No. 11-226, 2012 WL
1645458, at *9 (E.D. Pa. May 9, 2012))). But cf United States v. Mota, 155 F. Supp. 3d 461, 475
(S.D.N.Y. 2016) (refusing to deny exclusionary remedy in case involving an unreasonable mistake of
law on the grounds that "[t]he common thread uniting the[] exceptions [recognized in Herring and the
Leon line of cases] is that it was not the officer conducting the search who erred, but another actor").

338. See supra note 327 and accompanying text; see also Michigan v. DeFillippo, 443 U.S. 31,
39 (1979) (despite upholding the constitutionality of an arrest for violating an unconstitutionally vague
ordinance, the Court distinguished prior precedents that found a Fourth Amendment violation where
searches were based on statutes that "did not satisfy the traditional warrant and probable-cause
requirements," reasoning that the vague ordinance there "did not directly authorize the arrest or search"
and thus "bore a different relationship to the challenged searches"); cf Illinois v. Krull, 480 U.S. 340,
355 n.12 (1987) (recognizing a good-faith exception to the exclusionary rule where police reasonably
relied on an unconstitutional statute, but not challenging the distinction drawn in DeFillippo as a matter
of substantive Fourth Amendment law).
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III. CONCLUSION

Heien's ruling that the Fourth Amendment forgives reasonable police
mistakes of law sparked little controversy either in the Court itself or in the
media, perhaps because the opinion was so cursory and its overly simplistic
analysis merely equated mistakes of fact and law. Citing Fourth
Amendment precedent that focused exclusively on factual errors made by
law enforcement officials, the Heien majority ignored the reasons it has
instructed courts to defer to police officers, which carry much less weight
when applied to their interpretations of the law.

In addition, the Court too quickly discounted the relevance of the
maxim that ignorance of the law is no defense. The rationales underlying
the traditional presumption that everyone knows the law, even if flawed,'
are at least as persuasive for law enforcement officials as for the general
populace. Consistent with the maxim and its exceptions, the only police
mistakes of law that ought to be excused are those based on an official
interpretation of the law provided by an authoritative and independent third
party. That approach mirrors not only criminal law and its venerable
maxim, but also the good-faith exception to the exclusionary rule.

Under this view, officers who themselves made a pure mistake of law,
erroneously believing that state statutes barred certain conduct, would not
have the reasonable suspicion required to conduct a stop. Even though a
reasonable mistake of fact would not undermine the validity of a stop, the
Fourth Amendment would not permit even a reasonable mistake of law.

This is not to say, however, that a police officer's error in applying the
law to a particular case could not justify a stop. Suppose, for example, that
a state's vehicle laws prohibited "excessive" tinting of windows, or
traveling at an "unsafe" rate of speed given the conditions, without
providing any objective content to the terms "excessive" or "unsafe." A
court that disagreed with a law enforcement official's conclusion that a
car's window tinting was excessive or its rate of speed unsafe would not
necessarily invalidate the traffic stop if the officer's mistake in applying the
law to the facts of the case was a reasonable one. Although some scholars
view these mixed questions of law and fact as essentially legal issues,3 39 the
hypothetical officer here might be perfectly familiar with the language of
the relevant statute, and her assessment that it was violated involves a
judgment similar to the factual determinations that traditionally merit
judicial deference.340

339. See supra notes 146-49 and accompanying text.
340. See Robinson v. State, 377 S.W.3d 712, 719 n.22 (Tex. Crim. App. 2012) (providing

illustrations of similar application questions).
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In allowing a broader range of police errors, Heien's brief and
deceptively simple reasoning should not lull Court watchers into
minimizing the significance of the decision. Even before Heien, law
enforcement officials already had powerful tools in their arsenal, and they
used those tools to stop about one in ten drivers.34 1 They could choose from
a multitude of minor traffic violations to conduct what were admittedly
purely pretextual traffic stops.342 As Orin Kerr colorfully put it, "As a
practical matter, if an officer [couldn't] find a traffic violation to stop a car,
he [wasn't] trying very hard."34 3 Even if the officer made the wrong choice,
the stop was nevertheless valid so long as there was reasonable suspicion to
believe the suspect had committed some other, even completely unrelated,
offense.

Others have written forcefully about the disparate impact these various
law enforcement practices have had on racial and ethnic minorities, and the
growing tensions between the police and communities of color are all too
familiar.345 Kevin Johnson, for example, has charged that the Supreme
Court's validation of pretext stops is "in no small part responsible for the
fact that race dominates much of modem U.S. law enforcement."346 In his
prize-winning book, Ta-Nehisi Coates wrote to his son, "[T]he police
departments of your country have been endowed with the authority to

341. See LANGTON & DUROSE, supra note 17, at 3 (reporting that approximately ten percent of
the 212.3 million drivers in this country were stopped in 2011).

342. See Whren v. United States, 517 U.S. 806, 813 (1996). For illustrative cases, see supra note
106. For others criticizing Heien on this ground, see Heien v. North Carolina, 135 S. Ct. 530, 543
(2014) (Sotomayor, J., dissenting); LAFAVE, supra note 85, § 3.2(b), at 9-10; Logan, supra note 6, at
90-91.

343. Kerr, supra note 324; see also PAUL BUTLER, LET'S GET FREE: A HIP-HOP THEORY OF
JUSTICE 24-25 (2009) (reporting that police were able to cite a traffic violation after following any
vehicle for just three or four blocks); cf Logan, supra note 6, at 89-90 (arguing that Heien gives
legislatures "even less reason to avoid textual imprecision"); Kerr, supra note 324 (pointing out that
legislatures are "likely to fix" any deficiency in the traffic laws "in the government's favor pronto").

344. See Devenpeck v. Alford, 543 U.S. 146, 155 (2004). For further discussion of Devenpeck,
see supra notes 40-44, 302-310 and accompanying text.

345. See, e.g., Devon W. Carbado, (E)racing the Fourth Amendment, 100 MICH. L. REv. 946,
952, 966 (2002) (explaining that "[t]he very sight of the police in my rear view mirror is
unnerving ... [and] engenders feelings of vulnerability," and that experience with the police "affects
the everyday lives of people of color," leading to, among other things, "internalized racial obedience
toward, and fear of, the police"); David A. Harris, Factors for Reasonable Suspicion: When Black and
Poor Means Stopped and Frisked, 69 IND. L.J. 659, 660, 681 (1994) (observing that the
disproportionate number of stops directed at the poor and racial minorities "perpetuates a cycle of
mistrust and suspicion," thereby "widening the racial divide in the United States"). See generally supra
note 17 and accompanying text.

346. Kevin R. Johnson, How Racial Profiling in America Became the Law of the Land: United
States v. Brignoni-Ponce and Whren v. United States and the Need for Truly Rebellious Lawyering, 98
GEO. L.J. 1005, 1075 (2010); cf Gabriel J. Chin & Charles J. Vernon, Reasonable but Unconstitutional:
Racial Profiling and the Radical Objectivity of Whren v. United States, 83 GEO. WASH. L. REv. 882,
887-88 (2015) (arguing that while the decision to permit pretext stops was "not only defensible, but
perhaps inevitable," the justification for "immunization of racial discrimination has collapsed" and a
search or seizure motivated by race is "unreasonable" within the meaning of the Fourth Amendment).
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destroy your body... . And destruction is merely the superlative form of a
dominion whose prerogatives include friskings, detainings, beatings, and
humiliations. All of this is common to black people."347

Heien exacerbates these intractable problems by permitting stops of
even completely law-abiding citizens so long as the police were "close
enough" in thinking they were violating some traffic regulation.348 By
tolerating reasonable mistakes of law and creating room for the reach of the
opinion to expand-to the more intrusive searches and seizures requiring
probable cause, to generous notions of what mistakes of law are considered
reasonable, and potentially, in combination with other recent decisions, to
the refusal to sanction even unreasonable mistakes of law-Heien can
without hyperbole be viewed as another step in the Supreme Court's
"stealth" campaign to narrow the protections afforded by the Fourth
Amendment.349

347. TA-NEHISI COATES, BETWEEN THE WORLD AND ME 9 (2015).

348. Scott H. Greenfield, Heien v. North Carolina: Close Enough, SIMPLE JUSTICE (Dec. 16,
2014), http://blog.simplejustice.us/2014/12/16/heien-v-north-carolina-close-enough/.

349. Cf Barry Friedman, The Wages ofStealth Overruling (with Particular Attention to Miranda
v. Arizona), 99 GEO. L.J. 1, 5 (2010) (arguing that the Supreme Court has engaged in the "stealth
overruling" of Miranda-by "disingenuous[ly] treat[ing] precedents in a manner that obscures
fundamental change in the law" and thereby "avoid[s] public attention to the Court's diminishing of its
own precedents").
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