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Obviously, this could make the choice of the appropriate remedy
difficult and lead to two separate yet concurrent legal actions
against the same award before different courts. What was perhaps
a lesser problem, which could still arise, was that some of the
grounds under the opposition en nullitg could be interpreted as
involving public policy and, therefore, as being duplicative of the
grounds for invoking appel-nullit& This made the choice between
remedial options even more difficult.

As a general rule, however, there was a hierarchical ordering
among the available remedies when the right to de novo appeal
(appel-r~formation) had been waived. As a consequence, when the
grounds for challenging an award were covered by the provisions of
all three remedial options-appel-nullitg, opposition and recours
en revision (to be discussed, infra), the opposition en nullitg usu-
ally controlled. This general rule, however, was not followed con-
sistently in practice by parties anxious to preserve all of their legal
rights and seeking to oppose the enforceability of an award upon
all available grounds nor by parties simply wanting to create delay
in the enforcement process. 211 Admittedly, the distinction between
these remedies was not entirely clear and led at times to considera-
ble confusion.

In regard to other features of these actions,21 a waiver of op-
position was not possible (at least before the award had been ren-
dered) since it was deemed to be a strong public policy provision.
It could be waived, however, after the award had been rendered,
and such a waiver was implied in the fact that the parties volunta-
rily complied with the award or the legal enforcement of the latter
was unopposed. Presumably, the appel-nullitg action could not be
waived either, since it related expressly to strong public policy con-
cerns. Nonetheless, the resort to this remedy was within the discre-
tion of the parties and could be effective only when the parties
actually brought such an action before the courts. Moreover, it
seems that, when there was a flagrant violation of public policy,
the party against whom the award was rendered would not hesitate
to demand judicial scrutiny if such an action favored his interests.
It should be emphasized that both of these means of recourse
could be invoked only when the award had been granted an exe-
quatur and notice of the decision granting the enforcement order

217. Id.
218. Id.
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had been given to the other party. These actions resulted, as a gen-
eral rule, in the setting aside of an award and not in a new court
ruling on the merits.219

7. Recours en revision and requite civile

Finally, the parties could invoke the recours en revision ac-
tion220 to have an arbitral award reviewed again upon certain speci-
fied grounds. This action, formerly called the requite civile,221 was
brought before the competent court of appeal, and was invoked to
obtain relief in circumstances in which there had been some form
of fraud during the arbitral proceeding.22 2 The action could be in-
voked only when the requesting party, through no fault of his own,
had been unable to make these claims before the award had been
given res judicata effect. The purpose of the action was to have
the award set aside and to have the court render a new ruling on
the merits of the dispute (usually not involving any additional evi-
dence gathering (instruction) or relitigation), 28 In light of the ex-
ceptional grounds upon which this procedure could be invoked, its
limited substantive scope, and the fact that it would lead to a judi-
cial ruling on the merits, the recours en revision was not often in-
voked in arbitral matters.2

Its predecessor, the requite civile,2 5 also played a limited role
in arbitral matters. The requite civile could be invoked upon
grounds similar to those f&r the recours en revision, i.e., when the
award was based upon evidence which was subsequently found to
be false or intentionally undisclosed and upon other grounds (e.g.,
the failure to respect mandatory forms when the parties had not
waived this requirement). 26

Since these grounds were provided for in the opposition en
nullitg,227 the requite civile became a rarity and essentially ac-
quired the status of a paper remedy.128 Moreover, not only was the
remedy available only when the right to de novo appeal had been

219. Id.
220. Nou. C. PP_ civ. art. 1026 (Dalloz 72d ed. 1979).
221. J. ROBERT & B. MOREAU, supra note 5, at 01-02.
222. Nou. C. PP_ civ. art. 1026(2) (Daloz 72d ed. 1979).
223. Id. arts. 593 & 595.
224. See P. HERzOG, supra note 11, at 533.
225. J. ROBERT & B. MoREAU, supra note 5, at 01-02.
226. Id.
227. Id.
228. Id.
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waived, but also the right to resort to the action (except in a case
of personal fraud) could be waived by the parties at the outset of
an arbitral proceeding or thereafter. 29 In addition, a fairly intri-
cate procedure accompanied the action which, at least in theory,
could result both in the setting aside of the award and a new court
ruling on the merits.30 In this sense, the requite civile was similar
to its successor, the recours en revision, but in both cases no one
attachea much importance to the possibility of a judicial ruling on
the merits since neither action was invoked very frequently. 2 1

8. Tierce opposition

In addition to the usual host of remedies, a form of challenge,
known as the tierce opposition, was available to third parties. Al-
though there was some debate upon this question, 3 2 this remedy
was available despite the fact that former article 1022 of the Civil
Procedure Code provided that arbitral awards could not be
brought against third parties. In regular proceedings, tierce oppo-
sition consisted of a challenge by a third party to a judgment
which resulted from an action to which he was not a party but
which nonetheless prejudiced his rights. By invoking this action,
the third party could obtain a reopening of the matter. In the arbi-
tration context, tierce opposition was brought before the district
court that had the authority to grant an exequatur (the tribunal
de grande instance). It usually was invoked by creditors whose in-
terests had been affected by a collusively obtained award.23 3 In ac-
tual practice, this form of third-party opposition was invoked
chiefly against foreign arbitral awards and was of limited utility in
the domestic arbitral context.23

B. The Purpose of the New Legislation

The purported aim of the new legislation was to simplify the

229. Id.
230. Id.
231. Nou. C. PR. civ. arts. 593-603 (Dalloz 72d ed. 1979). See also P. HERZOG, supra

note 11, at 533-34, n. 306.
232. P. HERZOG, supra note 11, at 534. The debate on this question arose as a result of

the fact that article 1022 of the Code de procedure civile provided that arbitral awards
could not be brought against third parties; it was argued that this provision excluded the
remedy of tierce opposition. This argument, however, represented a minority position.

233. Id.
234. Id. See also J. ROBERT & B. MoRxAu, supra note 5, at Ri.
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means of recourse procedure and to arrive at a semblance of unity
among the various remedial options.235 Its principal innovations
consist of having all of the means of recourse actions brought at
the same appellate level, creating essentially a bifurcated means of
recourse system, and combining the grounds contained previously
in several actions into one remedy.236

1. Appeal

The new legislation maintains the principle that arbitral
awards are subject to de novo appeal, and also that parties have
the prerogative of waiving their right to judicial appeal of the
award in their agreement.23 7 This statement of the traditional law
has been given new meaning and functions as the central organiz-
ing principle of the reform. Rather than have a multiplicity of
sometimes duplicative remedies,23 8 the new legislation provides for
a dual system of recourse premised upon whether the parties have
retained their right to judicial appeal.

When the parties have maintained their right to de novo ap-
peal, the Decree provides that lodging an appeal is the only means
of recourse available against an arbitral award either to obtain re-
versal and revision of the award, or to have it annulled or set
aside.23 ' In other words, when the right to de novo appeal is main-
tained, the parties advance all their arguments for a new merits
decision or to have the award simply set aside.24 0 In applying this
provision, the courts will probably give preference to the less dras-
tic remedy if it actually does lead to having the award set aside.
This procedure, however, will not prejudice the rights of the par-
ties to a judicial ruling on the merits since the recours en annula-
tion can result in that type of ruling in any case.2 41

2. Recours en annulation

In the event that the parties have waived their right to de
novo appeal, they can avail themselves of the recours en annula-

235. See text accompanying notes 193-196, supra.
236. Nonetheless, a court decision denying a request for an exequatur, which must be

reasoned (motive), is subject to appeal.
237. Decree, supra note 12, art. 42, J.O. at 1239.
238. See text accompanying notes 199-234 supra.
239. Decree, supra note 12, art. 43, at 1239.
240. Id.
241. Id. art. 45, at 1240.
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tion remedy (the action for cancellation or setting aside the award)
against the award despite any stipulations in their agreement to
the contrary.2 42 Seemingly, this gives an ordre public status to this
action. In any event, since it cannot be waived by the agreement of
the parties, this action assures that some form of judicial scrutiny
will be given to arbitral awards when de novo appeal does not ap-
ply. This procedure essentially combines the grounds that were
formerly available under the article 1028 action, the opposition en
nullitg, and the appel-nullitg action and may be invoked only in
the following circumstances: (1) if the arbitrator ruled in the ab-
sence of an arbitration agreement or upon the basis of a void or
expired agreement; (2) if the arbitral tribunal was irregularly con-
stituted or the sole arbitrator irregularly nominated; (3) if the arbi-
trator did not rule in accordance with the terms of reference that
were given to him; (4) when the principle that judgments be given
after full argument on both sides (principe de la contradiction)
was not respected; (5) in all cases of nullity provided for in article
40 of the Decree which relates to the requirement of a reasoned
decision and that the award contain the names of the arbitrators,
be dated, and signed by all the arbitrators; and, finally, (6) if the
arbitrator violated a public policy rule.243

3. The Effect of Amiable Composition

The Decree provides that, when the parties have given the ar-
bitrators the status of amiables compositeurs, that stipulation im-
plies a waiver of de novo appeal, unless the parties have expressly
provided to the contrary.244 On this matter, the Decree essentially
confirms the validity of a rule that had been articulated previously
by the courts.245 In the event that the parties have authorized the
arbitrators to rule as amiables compositeurs, and expressly re-
tained their right to appeal, the court which hears this appeal will
rule in an amiable composition capacity.2 46 This provision is quite
new and important;24 7 it reflects the substance of the recent deci-
sions of the Cour d'appel of Paris, interpreting article 12(3) of the
Civil Procedure Code which allows parties in an ordinary court ac-

242. Id. art. 44, at 1240.
243. Id.
244. Id. art. 42, at 1239.
245. See Robert, Decree Commentary, supra note 9, at 196 (sources cited in n. 12).
246. Decree, supra note 12, art. 43, at 1239.
247. See Robert, Decree Commentary, supra note 9, at 196.
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tion to authorize the court to rule in an amiable composition ca-
pacity.24 18 This rule applies only in cases in which the parties have
maintained their right of appeal. The grounds that can be invoked
under the recours en annulation action are strictly legal grounds
and cannot be judged in equity.24 9 This application of this rule will
also have the effect of eliminating the pourvoi en cassation, at
least in regard to questions of law but probably not in regard to
the requirement that the arbitral award satisfy mandatory
forms. 250 Thus, the implementation of this provision is likely to fall
short of its promise. While the courts have the authority to rule in
equity in these circumstances, they are likely to remain true to the
reasoning and legal principles they apply in traditional court ac-
tions. The rule, then, may be of only limited utility and gain its
importance only in circumstances in which law and equity would
lead to contrary results. Here, the court might use its new author-
ity to give preference to equitable considerations.5 1

4. The Possibility of a Merits Ruling by the Court

When the court before which the recours en annulation is
brought annuls, (or sets aside) the arbitral award, that court then
rules upon the .merits of the dispute within the limitations of the
arbitrators' terms of reference, unless all the parties express a con-
trary intention.2 2 This provision should be regarded as the most
far-reaching and audacious article in the Decree. In effect, it em-
powers a court of law, in certain limited circumstances, to act in
the same capacity as the arbitral tribunal chosen by the parties.
Some commentators 253 have advanced the view that the underlying
rationale of this provision stems from the fact that it will dissuade
parties from invoking the recours en annulation to a dilatory end.
Since the setting aside of an award can result in a merits ruling by
the court, a party will presumably think twice before invoking that
action.

This explanation, however, does not seem to square with the
reality of dilatory practices. Usually, the party against whom the

248. Id. at 197 (citing Judgment of March 22, 1974, Cour d'appel, Paris, [1976] REv.
ARB. 31).

249. Id.
250. Id.
251. See Riotte, Decree Commentary, supra note 12, at 14.
252. Decree, supra note 12, art. 45, at 1240.
253. See, e.g., Robert, Decree Commentary, supra note 9, at 197.
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award was rendered and who knows that the award is valid will
invoke the recours en annulation. In these circumstances, the
award will not be set aside and, therefore, the justification ad-
vanced for the merits ruling by the court simply is not persuasive.
Other commentators 254 have described this provision as "very orig-
inal and interesting," asserting that the courts are well placed at
this stage of the process to render a ruling on the merits. In their
opinion, it is more economical to have a final decision at this point
than to initiate a new arbitral procedure. This positive assessment,
however, ends with the statement that the parties' attachment to
arbitration probably will lead them to agree that a judicial ruling
on the merits is not warranted even at this late stage of the pro-
cess.255 Whether this provision will have a beneficial or negative
impact upon French domestic arbitration can only be answered
with certainty in future arbitral practice. Its innovative character,
both in isolation and in conjunction with the other provisions of
the Decree, justifies some speculation as to its likely impact and
function in the arbitral adjudication.

Article 45 in effect establishes a rebuttable presumption that
the court which sets aside an arbitral award in a recours en annu-
lation action will then rule upon the merits of the dispute origi-
nally submitted to arbitration. This presumption can be rebutted
only when all the parties to the arbitration express a contrary in-
tention. The formulation of the rule demonstrates that the drafters
intended to have a judicial ruling on the merits become the ac-
cepted procedure in French arbitral practice when the award was
set aside.

It would be unusual for parties to have the foresight, the will-
ingness, and the mutual cooperation necessary during their negoti-
ations to insert a provision dealing with the possibility of a judicial
ruling that would take place in the distant future by means of the
recourse procedure. 25

" A contrary intention could be expressed
during or at the end of the recours en annulation action itself.2 57

In most cases such an agreement would mean a return to the first
stage of the arbitral process. Given that at least one party could
hope for a more favorable judgment from the court, it is unlikely

254. See, e.g., Riotte, Decree Commentary, supra note 12, at 14.
255. Id.
256. Once the parties became aware of the substance of article 45, however, such stipu-

lations might become commonplace in arbitration agreements.
257. See Riotte, Decree Commentary, supra note 12, at 14.
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that all the parties would refuse to have the dispute settled by a
court ruling at this stage of the process. Thus, the probable ratio-
nale for such a provision needs to be explored.

First, given the grounds upon which an award may be set aside
under a recours en annulation action, it is unlikely that a court
decision on the merits would be dramatically different from the
conclusions reached by the arbitral tribunal. These grounds, in
large part, deal with procedural defects and not the misapplication
of substantive legal rules. In contrast, the violation of a procedural
public policy concern (for example, the fact that one party was not
afforded the opportunity to present his case fully) could impinge
quite substantially upon the merits. In all probability the violation
of fundamental procedural requirements in the arbitral proceeding
would be a rare and exceptional occurrence. In the more usual
case, a court is likely to confirm the substantive part of the arbitral
tribunal's award and thereby avoid infringing upon the parties'
original intention to have their disputes resolved through arbitra-
tion. That intention also probably would be upheld in the event
that only part of the award was set aside on a ground that some-
how touched upon the merits; the court simply would only revise
that part of the award that was annulled.

Second, the apparent objective of article 45 was to promote
efficiency and economy in adjudication. Although the award is set
aside, the parties still have the benefit of a final decision on the
matter without having to reconstitute or name another arbitral tri-
bunal. From the terms of the Decree, it is unclear whether the
court would have the parties relitigate the matter. One would as-
sume that the court would render its ruling on the basis of the
existing record and not require the parties to go through the proce-
dure of reintroducing evidence and restating their arguments.
Moreover, to limit any intrusion upon parties' intention to arbi-
trate, 58 the Decree confines the court's jurisdictional authority to
the terms of reference which were originally given to the arbitral
tribunal.5 9

In the event of a full relitigation, however, certain obvious
problems would surface. First, does the reference to the arbitral
tribunal's terms of reference also imply that the court will apply
the flexible arbitral procedure for which the parties may have orig-

258. See, e.g., Decree, supra note 12, art. 18, at 1239.
259. Id. art. 45, at 1240.
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inally bargained? Second, despite the delimitation of the court's
jurisdiction to the arbitral tribunal's terms of reference, what guar-
antee do the parties have that the court will interpret the applica-
ble legal principles as would a group of specialized laymen? In
these circumstances, the rebuttable presumption of a merits ruling
by the court, protected by the requirement that it can be defeated
only by the contrary intention of all the parties, could lead to an
undisputable violation of the original intention of the parties to
arbitrate.

In the exceptional case in which the award is set aside upon a
ground which involves the evidence gathering process, the addi-
tional power afforded to the court to rule upon the merits could
amount to a de novo appeal against the award despite the parties'
specific waiver of their right to appeal (a prerequisite of the
recours en annulation action). In these circumstances the possibil-
ity of a merits ruling would have the practical effect of dismantling
the bifurcated means of recourse structure by eliminating the dis-
tinction between the recours en annulation (intended as a more
moderate remedy) and appeal (which involves more drastic judicial
action). Both means of recourse would lead to the same result, al-
though the recours en annulation requires that the award be set
aside before the case is given de novo consideration. Relitigation
and a merits ruling completely disregard the parties' original in-
tention to waive their right to judicial appeal and to resolve their
disputes through arbitration. Obviously, the application of such a
rule would benefit a party acting in bad faith and seeking to un-
dermine the initial recourse to arbitration.

In light of the manifestly liberal tenor of the other provisions
of the Decree, especially those providing for a limited form of judi-
cial intervention in the arbitral proceeding,260 it is difficult to read
article 45 as providing a substantive basis for judicial encroach-
ment into the arbitral process. It seems that the article is a poorly
drafted attempt to promote efficient litigation or even to dissuade
parties from using the recours en annulation as a purely dilatory
tactic. This, in conjunction with the French courts' generally
favorable attitude toward arbitration, leads to the conclusion that
the intended objective of article 45 must be to provide the parties
a final resolution of the dispute at this stage of the arbitral process.
Moreover, the possibility of relitigating the dispute originally sub-

260. Decree, supra note 12, arts. 4, 14, 16, 17, & 23 at 1238-1239.
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mitted to arbitration before a court of law and the concommitant
possibility of having a court ruling on the merits which might dif-
fer radically from the arbitral award would appear likely only in
the exceptional case in which there was a violation of a fundamen-
tal procedural safeguard affecting the merits.

These considerations, however, are not compelling enough to
silence the objections to article 45. While the same result was pos-
sible under the antecedent legislation, no one ever paid any atten-
tion to these provisions because the remedies were never invoked
and the courts never made use of their would-be power. When an
award was set aside, the parties were free to reinstitute arbitration
or take their unresolved grievances to the appropriate court of first
instance. Although costly and time-consuming, this procedure
maintained a necessary distance between the judicial and arbitral
processes and strengthened the legal effect given to the parties'
original intention to arbitrate. It also safeguarded the integrity of
the parties' initial decision to waive their right to de novo appeal.

In summary, the terse language of article 45 can lead logically
to the most unanticipated results, i.e., it provides the possibility
for fundamental divergence between what is desired and what is
actually done. Under the language of this article, once an award
has been set aside, on whatever ground that is provided for in the
recours en annulation, the court can engage in a full relitigation of
the dispute. The possibility of a merits ruling may violate the orig-
inal and continuing intention of at least one of the parties to resort
to arbitration and disregard the agreement to waive the right of
appeal. It allows a party to change its mind unilaterally about arbi-
tration and to thwart the effectiveness of the arbitral process with
the support of the law. In systemic terms, article 45 has the conse-
quence, in theory at least, of lessening the institutional indepen-
dence and autonomy of the arbitral process. Obviously, this provi-
sion stands in contradistinction to the other articles and needs to
be reconciled with the general intention of the Decree. As had been
the case under the antecedent legislation, the courts probably will
provide the necessary guidance on this problem. Given their gener-
ally favorable attitude toward arbitration, it can be predicted with
reasonable certainty that they will construe article 45 in a manner
which protects the institutional status and independence of
arbitration.
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5. Appeal Against a Decision Denying Enforceability

This section considers the remedies that are available against
a judicial decision denying an exequatur to an arbitral award. Pre-
viously, this issue had not been treated in the applicable legisla-
tion, although the courts had recognized that appeal was possible
when the enforcement order had been denied.26 1 The Decree pro-
vides that the decision denying an exequatur can be appealed es-
sentially upon the same grounds as those available under the two
principal means of recourse that can be invoked against an arbitral
award.2 2 The drafters, it seems, intended to lessen the difficulties
that could attend the appeal of an unreasoned judicial decision.

6. The Retention of Traditional Rules

The remaining articles under this section generally codify, al-
beit with some slight modifications, the traditional rules estab-
lished either by law, court interpretation, or actual arbitral prac-
tice. For example, under the new legislation, the two principal
means of recourse are to be brought before the cour d'appel in the
jurisdiction of which the award was rendered.263 Previously, while
the appeal of the award was brought before a cour d'appel,2" the
opposition en nullit6 was brought before the court which had
granted an exequatur, namely, the district court (the tribunal de
grande instance).26 5 This grouping of the means of recourse before
a single appellate jurisdiction promotes uniformity and simplicity.
The court's denial of an appeal action or of a recours en annula-
tion action amounts to a grant of an exequatur,266 expressly elimi-
nating the need for additional court action (a point not mentioned
in the antecedent legislation). In addition, an award can be granted
an exequatur even when the means of recourse actions have been
invoked. For example, if the arbitral tribunal has ordered that the
award be enforced provisionally, the presiding judge of the court
before which the means of recourse is brought can grant an exe-
quatur to the award. If this same judge accords provisional en-

261. See J. ROBERT & B. MOREAU, supra note 5, at N3. See also Judgment of December
4, 1963, Cour d'appel, Paris, [1964], D. Jur. 503 [1964], REV. ARB. 15, J.C.P. H [1964].

262. Decree, supra note 12, art. 38(2), at 1239; id. art. 49, at 1240.
263. Id. art. 46, at 1240.
264. Nou. C. PR. CIV. art. 1023 (Dalloz 72d ed. 1979).
265. Id. art. 1028(7).
266. Decree, supra note 12, art. 50, at 1240.
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forcement to the award, that decision amounts to an exequatur.
These provisions have the effect of simplifying and expediting the
procedure applying after the award has been rendered and of giv-
ing greater jurisdictional authority to arbitral awards.267

The Decree also maintains the rule that opposition or pourvoi
en cassation cannot be invoked against arbitral awards.26 8 More-
over, it states that the recours en revision remedy is still available
against an award on the same grounds which apply to court judg-
ments;269 namely, (1) for fraud on the part of the party in whose
favor the award was rendered; (2) upon the discovery of important
evidence that was withheld by one of the parties; or (3) upon the
discovery that fraudulent evidence was used or that the testimony
of witnesses was fraudulent.27 0 This particular means of recourse
can be invoked only in fairly limited circumstances; specifically, by
the injured party if he was unable, through no fault of his own, to
make these claims before the decision had res judicata effect.2 7 1

The recours en revision is infrequently used in ordinary procedural
matters, and probably will have even less importance in arbitral
practice. 2

Finally, the tierce opposition action remains available against
arbitral awards.27 3 This action is to be brought before the court
which would have had jurisdiction over the dispute had there been
no arbitration agreement. 7 4 The import of this article is clear ex-
cept for its reference to a provision of the Civil Procedure Code.27

According to that provision, the court hearing the principal action
has jurisdiction to hear the tierce opposition motion, provided it is
a higher court than the one which rendered the decision in the ac-
tion challenged by the incidental plea of tierce opposition. If it is a
court of equal degree, there must be no jurisdictional rule of a
strong public policy character which opposes that court's assump-
tion of jurisdiction.276

Although the direct relevance of this provision to the sub-

267. See Riotte, Decree Commentary, supra note 12, at 13.
268. Id. art. 41, at 1239.
269. Id. art. 51, at 1240.

270. Nou. C. PH. civ. art. 595 (Dalloz 72d ed. 1979).
271. Id. art. 595(6).
272. See text accompanying notes 224-31 supra.

273. Decree, supra note 12, art. 41(2), at 1239.
274. Id.
275. Nou. C. PR. civ. art. 588(1) (Dalloz 72d ed. 1979).
276. Id.
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stance of article 41(2) is not immediately apparent, it appears to
have the following meaning in this context: under ordinary circum-
stances, the tierce opposition action to an arbitral award is
brought by a third party as a principal action before the court
which would have had jurisdiction to hear the dispute had there
not been an arbitration agreement. That court, however, may not
have jurisdiction to hear the tierce opposition action if the latter is
brought as an incidental plea in a main action before another
court. The court hearing the main action has jurisdiction to hear
the tierce opposition motion if it is at least equal or superior in
degree to the tribunal which rendered the challenged award. In
matters involving arbitral awards, this is always the case.

VIII. CONCLUSIONS

A. Assessment of the Means of Recourse Reforms

The Decree, in large measure, must have been enacted in re-
sponse to the continuing scholarly criticism of the means of re-
course procedure available against arbitral awards in French do-
mestic law.2 77 It cannot be said with equal certainty, however, that
the new means of recourse procedure is the Decree's sole innova-
tion, or even its principal contribution to the legislative reform of
the French procedural law on arbitration. After an examination of
the section dealing with the means of recourse, one wonders what
is so innovative or fundamental about the Decree provisions on
this matter. Undoubtedly, there is progress in the sense that,
rather than a disorganized and disparate choice of possible reme-
dies, the parties now have two basic alternatives; appeal or recours
en annulation. The entire framework is organized upon the par-
ties' exercise of their prerogative to waive their right to de novo
appeal of the award. In a recours en annulation action, the power
of the court to render a merits ruling on the dispute under certain
conditions is indeed a provision having radical implications. There
are serious questions as to whether this provision is in harmony
with the generally progressively-minded substance and spirit of the
Decree, and whether it is acceptable as it stands in the arbitration
context. The fact that a court's rejection of either of the two prin-
cipal means of recourse, amounts to the grants of an exequatur, of
course, is a welcomed addition to the procedural arbitration law.

277. See, e.g., 1 J. ROBERT, ARBITRAGE CIVIL El COMMERCIAL 228 (3d ed. 1961).
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That much is clear and new.
Although the means of recourse procedure may be easier to

understand, some of the would-be innovations still cling to the
mold established by the past legislation. While it is clearly estab-
lished that opposition and pourvoi en cassation never have and
still do not apply against arbitral awards, the Decree retains all the
other former means of recourse.278 For example, the recours en re-
vision and the tierce opposition actions, can still be invoked. In
addition, the Decree expressly provides that a decision denying ex-
equatur is subject to appeal. The opposition en nullitg action has
been abolished since the decision granting an exequatur cannot be
challenged by any means of recourse. This categorical statement,
however, is somewhat misleading. On the one hand, in the same
article stating that the decision granting an exequatur is not sub-
ject to recourse, the drafters quickly added that the two principal
means of recourse, although not exercised directly against that de-
cision, carry with them a challenge of it. 279 On the other hand,
many of the grounds upon which the opposition en nullit6 could
be invoked have been incorporated into the grounds for bringing
the recours en annulation.280 What can be seen as a structural dif-
ference in the procedure does not, therefore, amount to a change in
substance.

In the final analysis, it may be quite impossible, in the light of
certain systemic considerations, to hope for a more simplified
means of recourse procedure than the one elaborated in the De-
cree. The key consideration appears to lie in the fact that, in the
French system, an appeal (specifically, l'appel en reformation) in-
volves the de novo consideration of the facts and the law with the
additional possibility of introducing new evidence. 281 This proce-
dure is clearly incompatible with the concept of arbitration under
which the parties intend to remove the resolution of their disputes
from the jurisdiction of the courts.282 While the willingness to
elaborate flexible regulations for arbitration has led the drafters to
leave open the possibility of appeal, the competing consideration of
attenuating the effects of the appeal procedure has also encouraged

278. Le., the opposition en nullit.
279. Decree, supra note 12, art. 48(2), at 1240.
280. Id. art. 44, at 1240.
281. See P. HERzoG, supra note 11, at 530.
282. Id.
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them to state the rule in terms of an option.28 3 In strictly systemic
terms, the law could not categorically deny the parties to an arbi-
tration their right to de novo appeal. One is tempted, however, to
argue that the elimination of that form of appeal would have been
the simplest, most effective, and most broad-minded reform of the
means of recourse.

The provision for appeal and the fact that it is often waived
leave two competing considerations unresolved. First, what means
of recourse can be invoked in order to provide relief to a party
whose interests were allegedly injured by an arbitral award? Sec-
ond, will this relief at the same time allow the courts to have some
sort of basic supervisory control over arbitral awards when the
right of appeal has been waived? The answer to this dilemma
comes in the form of the recours en annulation, with its procedu-
ral and fundamental public policy grounds for having arbitral
awards set aside. The other means of recourse are only of ancillary
importance and are designed primarily to respond to exceptional
circumstances which give rise to a ground for challenging an award.
These factors constitute at least a partial explanation for the need
in the French system for the bifurcated means of recourse proce-
dure against arbitral awards. Nonetheless, the restructuring of the
means of recourse does not necessarily constitute the chief advance
of the new legislation.

B. The Principal Innovation: Judicial and Arbitral
Cooperation

Unquestionably, the repealed provisions needed to be over-
hauled and replaced by provisions which reflected the jurispruden-
tial advances in this area and the realities of arbitral practice. In
this writer's opinion, the fundamental contribution of the Decree
of May 14, 1980, is not to be seen in any one particular provision
or title, but rather in its general tenor and in the basic legislative
attitude that it reflects toward arbitration. The Decree achieves a
remarkably intelligent balance between the recognition that it af-
fords to the contractual nature of arbitration and the uncompro-
mising exigency that all forms of justice (i.e., any dispute resolu-
tion process be it private or public in character) sometimes need
the coercive sanction of public authority in order to function effec-
tively. The provisions relating to the possibility of judicial inter-

283. J. ROBERT & B. MOREAU, supra note 5, at Q1.
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vention in the arbitral proceedings represent a delicate orchestra-
tion of competing needs that results from the fruitful collaboration
between the courts and arbitral tribunals. "Judicial facilitation"
rather than "judicial intervention," more accurately describes the
process in which the arbitral process retains its near-complete au-
tonomy and ultimately achieves its fundamental purpose.

C. A Global Assessment

The new legislation should be hailed as an undeniably creative
achievement, filling gaps, resolving longstanding doctrinal debates,
and innovating changes. The French procedural law on arbitration
as it relates to fundamental matters and key issues now is a matter
of public knowledge and available to interested parties in a clear,
well-organized, and comprehensive form. The jurisdictional effects
of an arbitration agreement are officially recognized," 4 and the ar-
bitrators have increased jurisdictional powers.28 5 In general, the ar-
bitral proceeding follows the fundamental procedural principles
contained in the Nouveau Code de procedure civile, a factor which
also provides a much needed degree of clarity.

In light of some of the sweeping changes that were intro-
duced,28 6 it is somewhat regrettable that the drafters did not ven-
ture down the path of introducing expressly the separability doc-
trine into the substance of the Decree.28 7 That innovation, it
seems, remains a thing of the future, perhaps to be decided by
courts following the implied suggestions of the Decree.

In the last analysis, the Decree of May 14, 1980, is a landmark
of progressively-minded legislation which confirms one's thinking
that arbitration is regarded as an important institution in French
legal and commercial practices. Furthermore, in light of the sophis-
tication and favorable tenor of the applicable procedural law, it es-
tablishes France as a particularly hospitable jurisdiction in which
to hold arbitral proceedings.

284. Decree, supra note 12, art. 18, at 1239.
285. Id. art. 26, at 1239.
286. Id. arts. 20, 25, 27, 35, 39, & 41, at 1239 (this list only refers to the explicit refer-

ences in the Decree to the civil procedure code; other articles, e.g., arts. 29-32, nevertheless
borrow from the provisions of that code without any explicit cross-reference).

287. See text accompanying notes 117-134 supra.
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