




TAKEOVER REGULATION

Not only do the new rules make bidders pay more in terms of
minimum price, but the number of shares that they must be ready to buy
can also be significantly higher, thus increasing the overall consideration
paid for the target. Before the implementation of the Directive, Article 106
T.U.F. simply required that the mandatory tender offer be extended to all
the full voting shares or, more precisely, to the shares attributing the right
to vote for the nomination and removal of directors (in brief, ordinary
shares). Thus, the offer should have been made to, all but only to, the
shares that would count for the determination of the triggering threshold.

This rule has changed with the introduction of European legislation.
Now it is compulsory to launch an offer on all the voting shares, including
limited voting shares that only vote in extraordinary shareholders' meetings
or only on specific issues. If, for example, a corporation has issued one
hundred ordinary, full-voting shares and eighty preferred shares with
limited voting rights, (for example, permitting voting only on amendments
of the bylaws), before the implementation of the Directive, any entity that
acquired thirty-one shares of the former category had to be ready to buy the
remaining sixty-nine. Now the bidder must also offer to acquire,
additionally, the eighty preferred shares. Considering that the minimum
price for the offer on these shares might be different, and usually lower,
than the one paid for full-voting shares, it is clear that this difference might
further increase the overall cost of a takeover significantly, especially when
hostile.

Such a conclusion is particularly true in a system, like the Italian one,
where the use of limited voting shares is a common practice (thirty-five
percent of listed corporations have outstanding limited voting shares), even
if their capitalization is relatively low (accounting for approximately seven
percent of the overall market capitalization in Italy), because these shares
are often quoted at a discount to full-voting shares.37

The above analysis underlines that the bidder should be ready to pay a
very high consideration in order to acquire control of a listed corporation
after the implementation of the Takeover Directive. In contrast, the distinct
ownership structures in the U.K. mean that the mandatory bid will be
triggered for virtually any change of control, which constitutes a potentially
powerful protective mechanism for existing incumbents that want to resist
a hostile bid. This is, of course, the other side of the coin of minority
shareholder protection. The new rules are intended to treat small investors
better, at least on paper. The question, however, is to what extent this
ostensibly better treatment will actually deter, rather than foster, takeovers.

One last point to consider is that the mandatory bid might appear

37. EMILIO BARUCCI, MERCATO DEI CAPITALI E CORPORATE GOVERNANCE IN ITALIA 97,
(Carocci 2006).
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favorable to minority shareholders in the case of a friendly acquisition
where the existing controlling shareholder sells its participation, or a
significant part thereof, to an acquirer. In such a scenario, the same price
per share recognized by the seller must be offered to all of the shareholders.
However, the parties will take this element into account in their
negotiations, thus raising as a preliminary issue whether the new rule might
also deter friendly takeovers.38

B. Prohibition of directors' controlled frustrating actions

Together with the mandatory bid mechanism, the non-frustration
prohibition-also called "board neutrality" or the "passivity rule"-is the
landmark difference between U.S. and U.K. approaches to takeovers. The
degree of freedom enjoyed by American directors in structuring and
deploying pre- and post-bid defenses, with the only substantive limitation
being their fiduciary duties, is unknown in the U.K. and in those European
countries that have adopted the U.K. approach. The non-frustration
prohibition of the General Principle 3 of Rule 21 of the U.K. Takeover
Code prevents directors from either adopting or setting into motion most
post-bid defenses. It also requires an explicit vote by the general
shareholders' meeting. Extensive debate exists whether greater leeway in
resisting a takeover-as is the case in the U.S.-favors shareholders.39

However, with a caveat that will be discussed later, it cannot be denied that
board neutrality and shareholder choice in the U.K. were perceived and
introduced as protections against directors' and managers' conflicts of
interest in a takeover contest. This purpose is confirmed in the legislative
history of the provision.

38. There is a subtle but interesting issue worth mentioning. If we carefully compare
the old and new versions of Article 106 T.U.F. with respect to the minimum price of the
mandatory bid, it is stated that the "highest price agreed upon" by the bidder (albeit in the
calculation of the average) shall be taken into account first. This formula was intended to
uphold the spirit of the law, i.e., when the seller and the buyer agree upon a certain price, the
latter pays after the launch of the tender offer, not before it. The reference to prices
(actually) paid and (simply) agreed upon was meant to avoid this possible objection. The
new text refers simply to the highest price "paid" by the bidder, providing, however, that
Consob can require that a higher price be offered, with a motivated decision, if the bidder,
or subjects acting in concert with it, have agreed upon a price higher than the one paid.
Notwithstanding this possible "correction" by Consob, the fact that the law now only refers
to "paid" prices might affect the ability of the bidder, in a friendly offer, to pay a different
price to minority shareholders and to the former controlling shareholder.

39. Thus, the inventor of the "poison pill" should be enlisted among advocates of
managers-controlled takeover defenses as a protection for shareholders. Martin Lipton,
Corporate Governance in the Age of Finance Corporatism, 136 U. PA. L. REV. 1 (1987); cf
FRANK H. EASTERBROOK & DANIEL R. FISCHEL, THE ECONOMIC STRUCTURE OF CORPORATE
LAW 162 (Harvard University Press 1991).
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A recent and insightful analysis, however, questions whether this rule
is truly important or merely illusory.40 David Kershaw persuasively argues
that in the very jurisdiction where the non-frustration rule developed, most
takeover defenses would also require shareholder approval in the absence
of this rule. General company law principles, he argues, end up requiring
the same. More precisely, Kershaw concludes that "in the absence of the
non-frustration prohibition not only would post-bid, directors-controlled
ETDs [takeover defenses] require pre-bid shareholders consent but when
made available there is limited scope to use them for entrenchment
purposes"."

To the extent that this theory is well-grounded in the U.K., even
without a detailed analysis of corporate law in civil law systems, it is fair to
say that in countries such as Italy, a similar conclusion would be even more
justified. In these systems, the extent and relevance of the competences of
the shareholders' meeting versus the directors are even broader than in
common law systems. Under Italian law, notwithstanding the fact that the
2003 reform entrusted directors with much more significant powers
especially with respect to the financial structure of the corporation, the
shareholders' meeting still retains significant powers on deciding or
authorizing most corporate actions that might be used as defenses in a
hostile takeover context.42 The issuing of option rights to subscribe or
acquire the target's shares at a discount, as well as most business
combinations (e.g., mergers, spin-offs, contributions in kind), are used to
increase the corporation's capital. These examples, among others, are all
subject to shareholders' approval independent of the passivity rule. Of
course, this does not necessarily imply that the rule is not useful. In
particular, its application calls for a "re-approval" of pre-bids decisions vis-
a-vis the actual tender offer. Thus, it is possible to downgrade the potential
impact of the passivity rule on the distribution of corporate powers in the
Italian system.

Independent of the scope of the non-frustration rule, the crucial point

40. David Kershaw, The Illusion of Importance: Reconsidering the UK's Takeover
Defence Prohibition, 56 INT'L & COMP. L.Q. 267 (2007).

41. Id. at 306.
42. See Marco Ventoruzzo, Experiments in Comparative Corporate Law: The Recent

Italian Reform and the Dubious Virtues of a Market for Rules in the Absence of Effective
Regulatory Competition, 40 TEX. INT'L L.J. 113, 130 (2004) (extending a similar
observation to several civil law systems for Spain); Ignacio Lojendio Osborne, La Junta
general de accionistas, in Guillermo J. Jim~nez Sdnchez (editor), DERECHO MERCANTIL,
Ariel (2006), at 344; Maurice Cozian, Alain Viandier, Florence Deboissy, Droit des
Soci~t~s, LexisNexis Litec (2006), at 223 ff.; see also Gerhard Wirth, Michael Arnold, Mark
Greene, CORPORATE LAW IN GERMANY, Beck (2004), at 117 ff.; Marc L6bbe, Corporate
Groups: Competences of the Shareholders' Meeting and Minority Protection-The
German Federal Court of Justice's Recent Gelatine and Macrotron Cases Redefine the
Holzmiiller Doctrine, 5 GERMAN L.J. 1057 (2004).

20081



160 U. OF PENNSYLVANIA JOURNAL OF BUSINESS LAW [Vol. 11: 1

is that determining at shareholders' meetings whether defenses in systems
where the most important agency problem is between controlling
shareholders holding a majority of the shares and minority investors may
not be in the best interest of the minority shareholders.

Needless to say, such a rule is better than nothing. The fact that a
defense must be approved (or re-approved) by the shareholders' meeting
implies several important advantages for minorities. First and foremost, it
has the advantage of increasing the transparency of the adoption of a
frustrating action. In fact, even if a defense adopted unilaterally by the
directors would also be subject to specific disclosure obligations if it
involved price-sensitive information, 4 passage through the shareholders'
meeting allows organized minorities to discuss the measure and to obtain
further information from the directors. In addition, the existence of a
shareholders' meeting resolution creates at least the potential for legal
action, such as challenging the resolution. It may create the potential for
obtaining a preliminary injunction from the court inhibiting the adoption of
the defense. The resolution might be challenged, for instance, on the
grounds that the majority shareholder has a conflict of interest or that it is
exercising its power in an abusive manner. Even if sustaining claims of
this type would be very difficult, it is at least less improbable than if the
decision were taken only by the directors.

In addition, in light of these issues, it is also possible for a controlling
shareholder to approve a defensive measure in the post-bid context. When
a controlling shareholder holds forty percent or more of the voting shares,
opposition by institutional investors can be virtually impossible. In other
words, in a market with a very concentrated ownership structure, to entrust
the shareholders' meeting with the approval of takeover defenses might be,
to invoke another fable involving predatory animals, like letting the fox
guard the henhouse. This fable, however, comes with an additional,
mischievous twist.

Italian law clearly states that prior authorization at a shareholders'
meeting, when permissible, does not preclude directors' liability for the
actions that they carry out." When a defensive measure is actually decided
and adopted at a shareholders' meeting, such as in the case of issuing new
shares, the directors simply "execute" the shareholders' decision. In these
circumstances, it might be more difficult for a potential plaintiff to allege
that directors breached their duties of care or loyalty.45  Systems that

43. According to Article 114 T.U.F.
44. T.U.F. art. 104 spells this out with specific respect to the adoption of takeover

defenses by the directors after the shareholders' meeting authorization, a rule set forth, in
general terms, by C.c. art. 2364.

45. See, e.g., Corte app., Tobor immobiliare v. Oliani, November 5, 1991, in GIUR. IT. I,
2, 384 (1992); and Corte app., La Gaiana v. Societi italiana industria zuccheri, GIUR.
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implement the non-frustration rule do not generally rely on directors'
liability to discriminate between lawful and unlawful defenses, as the U.S.
system does. Particularly in that context, the shareholders' resolution
might reduce the already slim chances that minority shareholders have of
recovering, through a civil action, the damage they suffer as a result of a
non-value maximizing defense.46

With respect to the implementation of the Takeover Directive in Italy
(but also in other continental European countries), there is one last point to
make concerning reciprocity. It is broadly known that the non-frustration
principle set forth by Article 9 of the Directive, together with the
breakthrough rule that will be discussed in the next part, encountered
significant political opposition at the E.U. level. Passage of the Directive
was ultimately the result of a compromise that provided for an opt-out and
a reciprocity clause applicable to both the non-frustration principle and the
reciprocity clause. Article 12 of the Directive, in fact, allows member
states to opt-out from these two provisions. If states do opt out, however, it
provides that the states' national corporations must be allowed to adopt
either one or both rules in their bylaws. The same Article 12 also provides
that member states can subject the application of both the non-frustration
rule and the breakthrough rule to reciprocity. In other words, even if these
rules are adopted, they are not applicable if the tender offer is launched by
a "company which does not apply the same" rules "or by a company
controlled, directly or indirectly, by the latter."

As mentioned above, several continental European countries that,
before the Directive, provided for a mandatory non-frustration rule with no
exceptions whatsoever, took the occasion of the implementation of the
European legislation to add a reciprocity requirement. This was the
approach, for instance, in France, Spain, and Italy. Clearly enough,
reciprocity further limits the protective strength of the non-frustration rule,
to the extent that it has one.

In addition, Spanish law explicitly provides that reciprocity, and
therefore the suspension of the non-frustrating principle, only applies when
the (hostile) offer is launched by an entity not subject to (or not controlled
by an entity that is subject to) the same rules, and whose domicile is not in
Spain.47 Italian and French law do not make a similar distinction. 8 In

COMM. II, 730 (1988).
46. For discussion of the potential civil liability of the shareholders for their voting in

the shareholders' meeting and a comparative analysis, see FABRIZIO GUERRERA, LA

RESPONSABtLITA "DELIBERATIVA" NELLE SOCIETA Dl CAPITALI, Giappichelli (2004).
47. Article 60-bis paragraph 2 of the Ley de Mercado de Valores, as modified by the

Ley 6/2007 of April 12, 2007.
48. See C. COM. art. L. 233-33, which states:

Les dispositions de P'article L. 233-32 ne sont pas applicables lorsque la soci6t6
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these countries, therefore, reciprocity might have an even broader scope of
application, because it can also be invoked against national bidders.

In light of these elements, it is difficult to say that the non-frustration
rule, as adopted in Italy and amended with the implementation of the XIII
Directive, resolved the inherent conflict of interest between controlling and
minority shareholders, empowering the market for corporate control.

C. The Breakthrough Rule

Extensive literature exists regarding the breakthrough rule set forth by
Article 11 of Directive 2004/25/CE,49 which I will not recount here in
detail. In brief, the rule is designed to neutralize some typical pre-bid
defenses, such as shareholders' agreements limiting the free transferability
of shares or restricting voting rights, or bylaws clauses that have similar
effects.5 ° These provisions, which are either contained in the bylaws of the

fait robjet d'une ou plusieurs offres publiques engag~es par des entit~s, agissant
seules ou de concert au sens de Particle L. 233-10, dont lune au moins
n'applique pas ces dispositions ou des mesures 6quivalentes ou qui sont
respectivement contr6lkes, au sens du II ou du III de larticle L. 233-16, par des
entit~s dont Pune au moins n'applique pas ces dispositions ou des mesures
6quivalentes. Toutefois, les dispositions de larticle L. 233-32 s'appliquent si les
seules entit~s qui n'appliquent pas les dispositions de cet article ou des mesures
6quivalentes ou qui sont contr6l~es, au sens du II ou du III de l'article L. 233-
16, par des entit~s qui n'appliquent pas ces dispositions ou des mesures
6quivalentes, agissent de concert, au sens de l'article L. 233-10, avec la soci~t6
faisant lobjet de l'offre. Toute contestation portant sur rHquivalence des
mesures fait l'objet d'une decision de l'Autorit6 des marches financiers.

Dans le cas oit le premier alin~a s'applique, toute mesure prise par le conseil
d'administration, le conseil de surveillance, le directoire, le directeur g~nral ou
lun des directeurs g~n~raux dlgu~s de la soci~t6 vis~e doit avoir &6
express~ment autoris~e pour rhypoth~se d'une offre publique par l'assemble
gn~rale dans les dix-huit mois prc~dant le jour du d~p6t de l'offre.
L'autorisation peut notamment porter sur lNmission par le conseil
d'administration ou le directoire des bons vis~s au II de larticle L. 233-32 ; dans
ce cas, l'assemble g~n~rale extraordinaire des actionnaires statue dans les
conditions de quorum et de majorit& pr~vues A rarticle L. 225-98.

Under Italian law, T.U.F. art. 104, in the relevant part, provides that board passivity and
breakthrough rules do not apply when the tender offer is promoted by "chi non sia soggetto
a tali disposizioni ovvero a disposizioni equivalenti, ovvero da una societA o ente da questi
controllata. In caso di offerta promossa di concerto, 6 sufficiente che a tali disposizioni non
sia soggetto anche uno solo fra gli offerenti".

49. For a brief description of the rule, and additional bibliographical references, see
Ventoruzzo, supra note 2.

50. In the relevant part, Article 11 of the directive 2004/25/CE provides that:
2. Any restrictions on the transfer of securities provided for in the articles of
association of the offeree company shall not apply vis-A-vis the offeror during
the time allowed for acceptance of the bid laid down in Article 7(1).
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target corporation or in a separate agreement, do not apply when a
mandatory bid is launched. By the same token, under the breakthrough
rule, mechanisms typically empowering controlling shareholders, such as
multiple-voting shares, permit only one vote per share in a shareholders'
meeting that is called to decide on defensive measures under the board
passivity rule. Special powers granted by the bylaws are also neutralized if
the bidder acquires more than three-quarters of the capital carrying voting
rights.

Once again, the point here is not an analytical interpretation of the
breakthrough rule, but rather a consideration of its possible effects on the

Any restrictions on the transfer of securities provided for in contractual
agreements between the offeree company and holders of its securities, or in
contractual agreements between holders of the offeree company's securities
entered into after the adoption of this Directive, shall not apply vis-A-vis the
offeror during the time allowed for acceptance of the bid laid down in
Article 7(1).

3. Restrictions on voting rights provided for in the articles of association of the
offeree company shall not have effect at the general meeting of shareholders
which decides on any defensive measures in accordance with Article 9.

Restrictions on voting rights provided for in contractual agreements between the
offeree company and holders of its securities, or in contractual agreements
between holders of the offeree company's securities entered into after the
adoption of this Directive, shall not have effect at the general meeting of
shareholders which decides on any defensive measures in accordance with
Article 9.

Multiple-vote securities shall carry only one vote each at the general meeting of
shareholders which decides on any defensive measures in accordance with
Article 9.

4. Where, following a bid, the offeror holds 75% or more of the capital carrying
voting rights, no restrictions on the transfer of securities or on voting rights
referred to in paragraphs 2 and 3 nor any extraordinary rights of shareholders
concerning the appointment or removal of board members provided for in the
articles of association of the offeree company shall apply; multiple-vote
securities shall carry only one vote each at the first general meeting of
shareholders following closure of the bid, called by the offeror in order to
amend the articles of association or to remove or appoint board members.

To that end, the offeror shall have the right to convene a general meeting of
shareholders at short notice, provided that the meeting does not take place
within two weeks of notification.

5. Where rights are removed on the basis of paragraphs 2, 3, or 4 and/or
Article 12, equitable compensation shall be provided for any loss suffered by
the holders of those rights. The terms for determining such compensation and
the arrangements for its payment shall be set by Member States.

6. Paragraphs 3 and 4 shall not apply to securities where the restrictions on
voting rights are compensated for by specific pecuniary advantages.
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contestability of control. This rule might represent a significant blow to
some of the most important control-enhancing systems put in place by
entrenched shareholders.

Article 11 of the Directive is, however, not mandatory. Member
States can opt out, leaving corporations free to opt in if the market values
such a measure. This is, as mentioned above, the other well known
compromise that was necessary to adopt the Takeover Directive.

Not surprisingly, most European states have opted out of this rule.
This is the case, for instance, in France, Germany, Spain, and the U.K.
Corporations can opt in, of course, but in that case reciprocity is usually
required, with the only exception being the British rules, which provide that
if a corporation decides to adopt the breakthrough rule, the absence of
reciprocity does not make the rule inapplicable.

Italy, interestingly enough, has opted into the breakthrough rule,
although subject to reciprocity. But what is the real effect, in terms of
threat to the entrenched positions of controlling shareholders, of the
adoption of the rule? To answer this question, it is necessary to consider
the most common and relevant control-enhancing mechanisms, or "CEMs",
used by major corporations in Italy. A report commissioned by the
European Commission has recently been published regarding the
proportionality principle in Europe. 5' The study analyzes CEMs, which are
legal devices used to alter the proportionality between the equity
investment of a shareholder and his actual controlling power within the
corporation. Rather than a general definition, the Report describes CEMs
as follows:

Some of these CEMs are used to allow existing blockholders to
enhance control by leveraging voting power (diversions related to
the One share, One vote principle and pyramid structures). Other
CEMs can function as devices to lock-in control (priority shares,
depository certificates, voting rights ceilings, ownership ceilings,
and supermajority provisions). Other mechanisms are
represented by particular legal structures adopted by EU
companies (partnerships limited by shares), are related to
privatisation processes (golden shares and the influence of the
State), or are coordination devices such as shareholders
agreements, for example.

Some of these mechanisms are diversions structurally organized by
companies (multiple voting rights shares), while others are organized by

51. Report on the Proportionality Principle in the European Union, INST.
SHAREHOLDER SVCS., SHERMAN & STERLING, & EUR. CORP. GOVERNANCE INST. (May, 18
2007), available at http://ec.europa.eu/intemal-market/company/docs/
shareholders/study/final report-enpdf" (reporting the effects of the proportionality principle
in member states of the European Union.)
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shareholders (voting pacts, pre-emption pacts).52 Thirteen different types
of CEMs have been examined in sixteen European countries, from Belgium
to the U.K., as well as in some non-European jurisdictions. For every
country, statistics concerning the diffusion of CEMs among listed
corporations are provided. The overall picture is that deviations from the
proportionality principle are widespread in all legal systems, as Figure 6,
reproduced from the cited study, shows:

Figure 6 - Diffusion of CEMs in Europe and Beyond

Number of CEMs available

P- 6or<
J77-8
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Source: ISS. Sherman & Sterlin2 and ECGI (2007)

While there is not a perfect correlation, it is clear that CEMs generally
overlap with the most typical pre-bid defenses that might be dismantled by

52. INST. SHAREHOLDER SVCS., SHERMAN & STERLING, & EUR. CORP. GOVERNANCE

INST., supra note 51, at 5.
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the breakthrough provision. According to this Report, some of the CEMs
adopted by a sample of twenty large Italian corporations, and particularly
relevant for the present discussion, are indicated in Table 3.

Table 3--CEMs used by a sample of 20 large Italian listed corporations
(source: ISS, Sherman & Sterling, ECGI 2007)
Multiple voting right Voting rights 2
shares ceilings

Non-voting shares without 0 Ownership ceilings 6
preference

Non-voting preference 6 Golden shares 4
shares

Pyramid structures 9 Shareholders 8
1__ 1agreements

It is also worth nothing that several of the most prevalent CEMs and
pre-bid defenses are not neutralized by the breakthrough rule. This is the
case of non-voting shares with preference, because a specific provision of
Article 11, paragraph 6, of the Directive, which is replicated in the Italian
legislation, provides that the rule "shall not apply to securities where the
restrictions on voting rights are compensated for by specific pecuniary
advantages." Pyramid structures, which cannot be simply defined as a
takeover defense, but surely allow a leverage effect that facilitates
shareholders' entrenchment, also remain unscathed by the breakthrough
rule.53

Shareholders' agreements, important protection devices, are probably
the most significant example of CEMs that would be neutralized by the
breakthrough rule. Once again, however, this provision, at least in the case
of a mandatory tender offer, was already provided for by the Italian
legislature before the enactment of the Takeover Directive. Since 1998,
Article 123 T.U.F. provides the right of withdrawal in order to tender
shares from all shareholders' agreement in case of a mandatory bid. In
addition, it should be kept in mind that the real and effective disincentive
for the members of a shareholders' agreement not to turn their backs on the
other members and to tender their shares does not have much to do with the
risk of being sued for breach of contract. Instead, it has been shown to rest
on social norms and the potential consequences of a similar treason in a
system with significant cross-shareholdings and interlocking directors.

53. But see Stefano Mengoli, Federica Pazzaglia & Elena Sapienza, Is It Still Pizza,
Spaghetti and Mandolino? Effect of Governance Reforms on Corporate Ownership in Italy,
last revised March 18, 2008, available at http://ssm.com/abstract=966085 (indicating that
pyramids have recently been decreasing).
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In addition, reciprocity should also be considered. As mentioned, if
the bid is launched by an entity that is not subject to the breakthrough rule,
or controlled by an entity not subject to it, the neutralization provision
would not be applicable in any case.14 Because most European countries
have opted out of the breakthrough provision, it is likely that, in the case of
a takeover of an Italian corporation by a foreign corporation, the
breakthrough rule will not apply.

Moreover, even when the breakthrough rule applies, in light of how it
has been regulated in Italy, it might provide an additional disincentive for
hostile takeovers. Article 11, paragraph 5, establishes that when a
shareholder loses a right as a consequence of the application of the
breakthrough rule, for instance when a preemptive right provided for by a
shareholders' agreement is neutralized, then "equitable compensation shall
be provided." The terms for this compensation must be regulated by the
individual Member States. According to Article 104-bis, paragraph 5,
T.U.F., under Italian law equitable compensation must be paid by the
bidder if the offer is successful.

Under this rule, the implication is that the consequences of the
neutralization of CEMs used by the controlling shareholder should be born
by the acquirer of the corporation. Not only does this rule increase the
overall cost of the tender offer, but it also grants to the existing controlling
shareholders a cause of action through which anti-takeover litigation might
be initiated. In this respect, it seems to weaken the very goal of the
breakthrough rule by making entrenched shareholders less vulnerable to the
market for corporate control.55

54. The only exception are shareholders' agreements in the case of a mandatory bid,
from which, pursuant to Article 123 T.U.F., it is always possible to withdraw independently
from the rules applicable to the bidder in order to tender the shares.

55. When this article was already in page-proofs, the Italian government enacted a
decree that, if approved by the parliament, will significantly affect takeover regulation. In
the light of the recent financial crisis, and the current bear market, the legislature grew
concerned that Italian corporations might become subject to attacks from hostile bidders, in
particular foreign ones. In order to avoid this and protect national enterprises and their
controlling shareholders, on November 29th, the government opted out of both board
neutrality and breakthrough rule. Consequently, as it happens in Germany and the
Netherlands, listed corporations can opt in one or both rules, but if they do not the directors
appointed by the majority enjoy more freedom in adopting defensive measures against an
unwelcome bidder, and bylaws can more effectively provide for stable pre-bid defenses.
This possible regulatory innovation does not affect the soundness of the analysis conducted
in this article. More specifically, it remains true that both the passivity rule and the
breakthrough rule, in the Italian context - as well as in other systems with concentrated
ownership structures - did not significantly increased the number of hostile acquisitions
fostering a more active market for corporate control. In a way, this partial reform, confirms
the underlying thesis that if there is a concrete fear of hostile takeovers, especially by
foreign bidders, local policy makers change the rules in order to further protect local
incumbents.
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VI. EMPIRICAL EVIDENCE REGARDING TAKEOVERS

To recap briefly, Armour and Skeel's explanation of the divergent
developments of U.K. and U.S. takeover regulations emphasizes the
definitive role played by institutional investors in the U.K. The role of
institutional investors cannot, however, explain adoption of the pillars of
the U.K. approach-mandatory bids and the non-frustration principle-in
continental European legal systems characterized by a concentrated
ownership structure and relatively weak institutional investors. This leaves
open the question of what forces might have led to the adoption of those
provisions. The above analysis has shown, initially, that mandatory bids
with strong block-holders may actually protect incumbents by making the
acquisition of control more expensive. Similarly, the board neutrality rule,
in a system where the controlling shareholder holds a significant
participation interest (often exceeding fifty percent of the voting shares),
does not really subvert the power of the incumbents to resist hostile
takeovers. Instead, it may actually favor the adoption of defenses that have
fewer risks in terms of liability for the directors.

Given these conditions, even if institutional investors are not the
primary actors, the public choice account that Armour and Skeel give for
divergent approaches in the U.S. and U.K. seems coherent with the
developments in continental Europe. The evolution of takeover regulation
appears to favor the subjects more likely to exercise a significant political
influence on the rule-making process; but in this instance, it is the
entrenched controlling shareholders who exercise it.

While this answer seems intuitive, the question remains whether there
is empirical or anecdotal evidence to support these intuitions. Consider
once again the Italian case. The pillars of what we have defined as the
U.K. approach, now adopted by the European Union, were introduced in
1998. What has happened in terms of takeover dynamics, and in particular
hostile takeovers, since then? Did the market for corporate control register
significant developments?

Before looking at numbers, consider the response of the Italian
Ministry for Economy to the drafted legislation implementing the XIII
Directive to the Parliament in 2007:

I would like to underline some statistical data. First of all, the
acquisitions of Italian listed corporations by foreign subjects and
vice-versa are roughly equivalent. The empiric evidence of the
last seven-eight years indicates that, more or less, we buy abroad
as much as foreigners buy in Italy. There are some important
Italian firms have been bought by foreign subjects (Antonveneta
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and BNL), as well as foreign enterprises (Endesa or Gitec in the
USA) acquired by main actors of the Italian economy. In
addition, I want to remark an often overlooked issue. Hostile
takeovers, non-friendly acquisitions are extremely rare. Down
memory lane we can recall Olivetti-Telecom, or Generali-INA,
but from 1999 to present days there have been very few relevant
hostile deals. Of course some apparently friendly offers were
initiated as non-friendly, I do not want to deny that, but the
important cases are a very limited number. If, in addition, we
consider hostile bids from foreign corporations, it is even more
difficult to find relevant precedents . . . . The issues of the
passivity and break-through rules, and of the level-playing field
with the other legal systems must be protected, but in these years
it did not cause significant hostile cross-border takeovers on
Italian targets, and frankly not even the other way around.5 6

Actual data on hostile bids confirm this statement. In the period 1993-
2001, for instance, there were 79 domestic and 13 cross-border hostile
tender offer takeovers in the U.K. These numbers alone exceed the
combined number of all the hostile bids that occurred in seven of the most
important European economies: Austria (0 domestic, 3 cross-border),
Belgium (0 either domestic or cross-border), France (13 domestic, 1 cross-
border), Germany (2 domestic and 1 cross-border), Italy (3 domestic and 1
cross-border), Portugal (0 either domestic or cross-border), and Spain (7
domestic, 0 cross-border). The comparison with Italy is quite striking. As
Figure 7 shows, the annual average number of hostile takeovers in the U.S.,
U.K. and Italy across the 1990s illustrates this point:

56. Massimo Tononi, Vice-Sec'y of State for Econ. and Fin.,, available at:
http://new.camera.itldati/lavori/stencom/O6/audiz2/2007/O725/sOlO.htm (speech to the
Parliamentary Commission illustrating the drafted legislative decree implementing the
takeover directive).
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Figure 7 - Average number of hostile bids per year
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With respect to Italy, this evidence is consistent with the likely
preferences of the most influential actors in a system characterized by
concentrated ownership structure and relatively weak institutional
investors. If we consider the evolution of the ownership structure of Italian
corporations, comparing 1997 (the year before the enactment of the first
takeover regulation following the U.K. approach) with 2006, the picture
that emerges shows that the ownership concentration is still very significant
(Figure 8). Additionally, there has been what might be called a "threshold
attraction" effect, meaning an increase in the number of corporations
controlled with a percentage between thirty and fifty percent of the voting
shares.57 For reasons that we have previously analyzed, this effect can be
interpreted to suggest that, in light of the mandatory bid and the structure of
the passivity rule, holding more than thirty percent is sufficient to ensure a
stable control, for the reasons that we have previously analyzed. It may
also be true that there are an increased number of corporations with a more
widespread ownership structure where the majority shareholder holds less
than thirty percent, but nothing comparable to the U.K. situation.

57. Ventoruzzo, supra note 2, at 216.
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Figure 8 - Share ownership of controlling
shareholder(s) in Italy
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Also, looking at the qualitative evolution of the ownership structure
(Figure 9), it appears that the new rules have not significantly affected the
relative weight of large block-holders on the one hand, and institutional
investors and dispersed shareholders, on the other hand.

Figure 9 - Evolution of Ownership Structure of
Italian Corporations

1990 1998 2003 2005

Source: Bianchi, Bianco (2006)
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As with other data presented above, this data confirms that rules
similar to the British rules, when applied in a different context, do not
ensure the same results, but may instead have an opposite (and undesirable)
effect.

VII. CONCLUSION

The analysis in this article bears out both intuition and some
comments by Goergen, Martynova and Renneboog, who postulated that
"similar regulatory changes may have very different effects within different
corporate governance systems. For example, while in some countries the
adoption of a specific takeover rule may lead toward more dispersed
ownership, in others this same rule may further reinforce the blockholder-
based system."58

In sum, the three pillars of U.K. takeover regulation and of the XIII
Directive, the mandatory bid, the non-frustration rule, and breakthrough
rule, could act as wolves in sheep's clothing when they cross the Channel.

This article raises new challenges for European legislators in terms of
crafting legislation. On the one hand, such legislation must provide for a
level of harmonization that will facilitate development of a single European
market. On the other hand, it cannot ignore the historical and economic
distinctions between jurisdictions that will affect how well the rules work
to promote their intended aim.

Legislatures and judiciaries are not perfect. Moreover, they are not-
and, to some extent, should not be-completely immune to the lawful
activities of lobbying groups.59 What becomes unacceptable, however, is
when rules that protect incumbents are either erroneously or intentionally
presented as designed to benefit minority investors.

This conclusion does not imply a completely negative judgment on
either the U.K. approach as adapted to continental European jurisdictions,
or on the XIII Directive, notwithstanding the minimum harmonization that
it provides. As already mentioned, there are several advantages for
minorities deriving from both the mandatory bid rule and the passivity rule,
especially in case of a friendly acquisition that might exclude non-
controlling shareholders from benefiting from the market for corporate
control. In addition, the very fact that Europe has finally adopted a
common regulatory framework has historic and legal relevance that should
not be underestimated, even with its significant differences and potentially
diverging effects. 60 Now, more than ever, scholars, policy-makers and

58. Goergen, Martynova & Renneboog, supra note 10, at 29.
59. See Bebchuk & Neeman, supra note 7, for a model on this possible influence.
60. As pointed out by Gatti, supra note 24, at 560, notwithstanding the shortcomings of
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practitioners have adopted a common language and discuss very similar
problems concerning takeover regulation. A better awareness on the
crucial issues in this field is already emerging from this shared cultural
humus.

the limited harmonization, the approach followed by the directive might be considered a
sound second best, according to which Member States must "clearly state their positions on
the board neutrality rule and the BTR," and "decide whether or not to enact the reciprocity
clause."
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