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Figure 5: Dissents in Pro-Business Decisions Figure 6: Dissents in Pro-Investor Dedisions
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The pie charts indicate, interestingly enough, that pro-business
decisions appear to be more controversial: in pro-business decisions,
Justices have prepared three or four dissents in fifty-one percent of the
cases, while only twenty percent of the cases in pro-investor decisions
have three or four dissents.

Next, this Article investigates economic conditions under alternative
Court decisions, looking at some economic indicators at the time of pro-
business or pro-investor decisions.!” Figure 7 below illustrates the
results. In Figure 7, each bar indicates the average value of the economic
variable below when either pro-business or pro-investor decisions were
rendered. For example, with “Inflation,” the graph indicates that, on
average, when the Court handed down pro-business decisions, inflation
was higher than when pro-investor decisions were rendered. More
precisely, to avoid scale differences across the economic variables, for
each economic variable that prevails under pro-business or pro-investor
decisions, Figure 7 reports the average ratio of the full sample. Where the
ratio is greater than 1, the implication is that, on average, the economic
variable for that class of court decision (pro-business or pro-investor)
assumes a value higher than the full sample average for that economic
variable. Conversely, where the ratio is less than 1, the implication is that,
on average, the economic variable for that class of court decision (pro-
business or pro-investor) assumes a value lower than the full sample

178. Economic data sources are as follows: inflation data for the consumer price index is
obtained from the Bureau of Labor Statistics; GDP data was sourced from the U.S. Bureau of
Economic Analysis; the public (domestic and foreign) debt to GDP ratio was sourced from
CARMEN M. REINHART & KENNETH ROGOFF, THIS TIME IS DIFFERENT: EiGHT CENTURIES OF
FINANCIAL FOLLY (2009); the Dow Jones Index was sourced from the Federal Reserve Bank of
St. Louis historical data series; and long term interest rates were obtained from Lawrence H.
Office, What Was the Interest Rate Then?, MEASURING WORTH, http://www.measuringworth.com
/interestrates/ (last visited May 1, 2015).
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average for that economic variable. For instance, in the case of
“Inflation,” the first two bars indicate that, on average, when pro-business
decisions were rendered, inflation was approximately 20% higher than

Figure 7: Economic Conditions under Alternative Court Decisions
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the full sample average inflation rate; when pro-investor decisions were
rendered, inflation was approximately 20% below the full sample
average. :

Because we are employing economic averages across substantial tim
periods, the analysis aggregates away any nuances that may attach to
subperiods in the sample—an unavoidable constraint given the relatively
small number of cases per subperiod.

The results indicate that the Court is more likely to rule in favor of
business when inflation, interest rates, and gross domestic product (GDP)
growth (both nominal and real) are high, and the ratio of public debt to
GDP and growth rate in the Dow Jones index is low.

First, conditions of relatively high inflation, associated economic
policy responses in the form of higher interest rates, and low growth rates
in the Dow Jones index all indicate conditions of pressure (though not
necessarily crisis) on asset markets and on net wealth positions of voters.
Under these conditions, the Court appears to favor business in its
rulings.!” Second, the increasing propensity of the Court to favor

179. This has an immediate counterpart in the idea that concerns over inflation influence
Republican voters more, while Democratic voters are more susceptible to concerns over
unemployment.
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investors under a rising ratio of public debt to GDP is consistent with at
least two explanations.

Increased public debt levels could be indicative of a more
interventionist economic policy environment—either as an expression of
countercyclical stimulatory fiscal policy (as was in place post-2007, for
example) or by virtue of a greater commitment to the public provision of
goods and services. The Court may simply be reflecting this broader
policy preference. Alternatively, a rising debt to GDP ratio implies that
the future expected tax burden has to increase symmetrically. The Court’s
favoring of investors may reflect a concern for this increased expected
tax burden.

Finally, the finding that pro-business decisions correspond to periods
of high economic growth is consistent with the finding in the literature
that the Court reacts to the business cycle.!®® It appears that where
economic conditions are improving more rapidly, the Court is less
disposed to impose additional regulation on the operation of business than
it may be under less favorable economic conditions.

There might be different ways to interpret the data that do not imply
that economic conditions affect Justices when they render their decisions.
For example, a higher percentage of pro-investor decisions at times of
higher Dow Jones growth could simply mean that in periods of market
euphoria more investors are lured to invest in securities, and statistically
it is more likely that some of them are victims of illegal practices.'8!

C. Correlations Between Justices’ Ideology and Voting

This Article finally addresses the key issue: whether conservative
Justices are more pro-business and liberal Justices more pro-investor. The
following graph, Figure 8, offers an important insight.

180. See supranote 128 and accompanying text.

181. Admittedly, to argue that Justices take into account, for example, the level of inflation
when deciding a case might seem questionable because some of the cases decided present very
unique factual patterns that are difficult if not impossible to link to general economic conditions.
It seems interesting however, that the evidence indicates—consistent with previous literature—
that there is a correlation between general economic conditions and the propensity of the Court to
rule in favor of business or investors.
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Figure 8: Distribution of Conservative and Liberal Justice Votes Across
Pro-Business and Pro-Investor Votes
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In this case, we have classified Justices as conservative or liberal
based on the party of the appointing president, a coding that—for the
reasons discussed above—is somewhat rough and simplistic, but still
compelling. The results strongly support our hypothesis: conservative
Justices vote consistently more pro-business (in 58% of the cases) than
liberal Justices (in 60% of the cases, they vote pro-investor).

Figure 9, below, refines this inquiry by coding the Justices based on
the position of the appointing president on the liberal to conservative
continuum for those presidents for which this information is available, as
discussed above.'%?

182. See supra Figure 1; supra note 103 and accompanying text.
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Figure 9: Percentage Votes Pro-Business Against Appointing President
Economic Liberalism Score
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A meaningful correlation appears. Justices appointed by more
economically liberal presidents tend to vote more consistently in favor of
investors, and appointees of more economically conservative presidents
rule more often for businesses.

The next plot, in Figure 10 below, examines the correlation between
the Justices’ ideology as measured by the Segal-Cover scores and the
voting patterns of the Justices.

Figure 10: Percentage Votes Pro-Business Against Justice Segal-Cover
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As discussed above, the Segal-Cover score varies between 0 (very
conservative) and +1 (very liberal). The graph indicates a meaningful
correlation: more conservative Justices more frequently voted pro-
business, and more liberal Justices more often voted in favor of investors.
Moreover, variations in the Segal-Cover score account for approximately
27% of the variation in the percentage of pro-business decisions across
all Justices in the sample. Considering the constraints that even the
Supreme Court faces in judicial decision-making in terms of precedents
and statutory interpretation, this is a rather strong indicator of a
correlation between ideology and voting.

Figure 11 examines the percentage of pro-business decisions against
the Martin—Quinn scores of each Justice at the time of the decision.

Figure 11: Percentage Votes Pro-Business Against Average Justice
Martin-Quinn Score
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For this analysis, we used the average Martin—Quinn score over the
relevant period for each Justice because we needed to correlate that data
with the percentage of pro-business votes of the Justice. Bearing in mind
that the Martin—Quinn score varies from very liberal (—6.656) to very
conservative (+4.3999),'8% we find a positive correlation between the
position of the Justice on the ideology spectrum and their voting: more
conservative Justices vote more often in favor of business. In this case,

183. See supra notes 113-14.
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the R? value indicates that the ideology score explains over 20% of the
likelihood to vote pro-business or pro-investor, a quite meaningful result.

D. Reversal of Different Circuits

The last graph, Figure 12 below, does not address the correlation
between Justices’ ideology and voting, but considers the total percentage
of cases reversed or remanded, and breaks this percentage down by the
circuit from which the case arose. These findings offer some basis for
further research.

Figure 12: Percentage of Cases Reversed or Remanded
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There are at least two important observations from this data. First, in
securities regulation issues, the Supreme Court tends to grant certiorari
in cases that the Justices want to reverse or with which they disagree to
some extent. The overall percentage of cases reversed or remanded is
78%—a high number. Second, the Court appears to be more “deferential”
to certain courts of appeals. For some circuits, the number of cases is too
small and not very statistically significant: take, for example, the U.S.
Court of Appeals for the Third Circuit, which was never reversed but only
decided two cases, leaving the potential for this absence of reversal to be
a mere aberration. More significant is the data for the U.S. Courts of
Appeals for the Second and Seventh Circuits. These two circuits decide
a high number of securities lawsuits because they include New York and
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Chicago, the two principal U.S. financial centers. As a result, their judges
have a particular expertise in issues of financial regulation, and the
Supreme Court is less inclined to overrule them than it is other courts.

Of course from the point of view of this Article, which investigates
primarily the correlation between ideology and voting patterns, it would
also be interesting to test if a “conservative” Supreme Court more often
overruled “liberal” courts of appeals, and vice versa. This question can
be the subject of future research.

CONCLUSION

According to Justice John Paul Stevens’s memoir about his years at
the Supreme Court, in 1946 the gym was situated directly above the
courtroom.'®* A law clerk shooting basketballs during a hearing disturbed
the Justices, and Chief Justice Fred Vinson introduced an unwritten rule
that no basketball was allowed during oral arguments.'3* Most likely, the
Justices unanimously agreed on this decision independent of their
ideological preferences.

When the Justices meet to decide cases dealing with financial
regulation issues, however, their ideology appears to have a seat at the
conference table. This Article has demonstrated that more conservative
Justices vote more often in favor of business, and more liberal ones vote
more often in favor of investors. In other words, there is a correlation
between the voting of the Justices and their position on the political
spectrum, and this appears to be consistent using different measures of
the ideology or political affiliations of the Justices.

Of course, there are exceptions to this general statistical trend, and this
confirms the independence of Supreme Court Justices. However, this
Article’s findings do not in any way imply that the Justices distort the law
to pursue a personal agenda, that they favor certain defendants, or even
that they are “activists.” The observation that ideology plays a role in
their decision-making might simply mean that when the law is
ambiguous, or does not clearly resolve an issue, the Justices’ views
concerning the underlying policy of the securities laws affect their
reading of complex legal issues, as should be the case.

This Article also offers additional insights on the work of the Court in
securities disputes. For example, it appears that in more recent years the
Court has become increasingly divided—at least considering the number
of dissents published—and more conservative (i.e., more pro-business).
This is especially evident when comparing the Roberts Court to the

184. STEVENS, supranote 17, at 61-62.
185. Id. The clerk causing the disturbance was Byron White, the first former law clerk who
a President (Kennedy) later appointed as a Justice. /d.
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Rehnquist Court. The empirical evidence in this Article offers a different
perspective than the findings of Professor Pritchard in an article already
mentioned on securities laws under the Roberts Court, according to which
the Roberts Court appears less pro-business and more inclined to
maintain the status quo with respect to Rule 10b-5 class actions.!®® The
different outcomes are not necessarily in conflict, however, considering
the different scope and methodology of his research and that presented in
this Article.

The data also indicate that pro-business decisions seem more
controversial, again considering the number of dissents. This result might
suggest that liberal Justices are more active than are conservative ones in
voicing their positions when they are not satisfied with a decision.

Finally, this Article’s evidence suggests that the Court may take into
some account, at least implicitly and maybe unconsciously, the general
economic conditions in its decisions in the area of financial markets.

186. See Pritchard, supra note 27, at 135.
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