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formal prohibitions, informal constraints such as professional reputation and
peer pressure would deter overzealous truncating of ethical obligations. 245

Even attorneys who might be willing to act unscrupulously are likely to
hesitate before alerting their opponent to their indifference toward ethical rules,
particularly in the delicate moments of precontractual and predispute
negotiations.

Turning to the international arbitration system and the proposed regime,
there are a range of constraints on the power to modify, which together provide
protection for clients, opposing parties, and third parties. Clients are protected
against injurious modifications because the power to modify ultimately rests in
their hands. No alterations can be made without their consent, and, in the
context of international commercial arbitration, that consent typically comes
from a sophisticated international company.246 Opposing parties are similarly
protected by a consent requirement. Any incentive a party may have to
minimize the ethical constraints on its own attorney will be counterbalanced by
the party's disincentive to bargain away constraints on opposing counsel. 247

Consequently, the opposing party, the most likely victim of attorney
misconduct in an advocacy setting, also enjoys some level of protection
inherent in the modification process.

Even in light of these constraining forces, it is still possible that attorneys
could exceed the limits of good sense and seek to eliminate essential ethical
precepts from the rules that bind them. This is where systemic controls would
come into play. Parties and counsel who tamper with fundamental essentials of
legal ethics risk that an award produced under their modifications will not be
enforceable. Under the New York Convention, national courts can refuse to
enforce arbitral awards if basic notions of fairness and justice were not
observed during the arbitral proceedings, 248 as would be the case if
fundamental ethical precepts were abrogated.249 Parties could not, for
example, expect that an award would be enforceable if they had erased all
prohibitions against misrepresenting facts to the tribunal or against bribing
arbitrators. This threat of unenforceability will likely deter abusive
modifications.

In addition to the specified grounds in Article V(a) of the New York
Convention, national courts are also able to protect those aspects of ethics that
are of particular importance to their national regulatory scheme. Article V(b)
of the Convention contains a public policy exception that permits national

misrepresentation to an arbitral tribunal could give rise to a claim for fraud. While interesting to
contemplate, particularly since the res judicata effect of arbitral awards is dubious, such collateral claims
could do serious damage to the arbitration system if they became a popular replacement for appeal. This
example, and others like it, raises what Wilkins refers to as problems of duplication and conflicts. See
Wilkins, How Should We Determine, supra note 21, at 487-89.

245 Cf Reisman, Looking, Staring, supra note 121, at 172-76 (describing the role of social pressure
and informal regimes in regulating behavior).

246 See supra notes 95-97 and accompanying text.

247 Cf McConnaughay, supra note 2, at 490 (arguing that notwithstanding contrary predictions,
"private contractual choice of law traditionally has not had the effect of displacing otherwise applicable
mandatory law").

248 See Park, supra note 62, at 701.
249 For a discussion of uncompromisable, universally accepted ethical precepts, see Rogers, supra

note 4, at 358.
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courts to refuse enforcement of awards that offend their domestic public policy.
This public policy exception has been defined very narrowly by courts and has
rarely been successfully invoked.2 50 The narrowness of this review does not
open an unduly broad chasm to avoid the finality of arbitral awards, but still
ensures that states can insist on ethical protections that they consider
fundamental, mandatory, and inalienable.

Model Rule 1.7 provides one potential example illustrating how nations
might draw the dividing line between permissible and impermissible
modifications. Under this rule, a party cannot consent to conflicting
representation unless the lawyer reasonably believes that the party's
representation will not be adversely affected. 251  This limitation has been
interpreted to require an objective evaluation of whether there is a threat to the
client's representation 2 that is not universally considered necessary to ensure
the fundamental fairness of proceedings. Under prevailing European
standards, for example, it appears that subjective belief by the attorney is
sufficient to avoid a conflict of interest. 253 If U.S. courts reviewing substantive
awards were to decide that the objective standard was immutable, as suggested
by the structure of the rule, they might refuse to enforce an award under the
public policy exception when an attorney represented a client notwithstanding
an objectively objectionable conflict of interest. In this way, the public policy
exception could act as an escape hatch that permits national courts to police
modification in order to ensure that they do not violate essential assumptions
about attorney conduct.

While accommodating national policy interests, using the public policy
exception as a tool for examining the external limits on modifiability also has
potential perils. It is possible that national courts could, under the guise of
policing these outer limits, seek to imprint their own "substantive tilt" or
interpretation, thus resurrecting the fragmentation problem discussed earlier.2 54

However, given the historically overwhelming restraint with which national
courts have applied the public policy exception55 and the asserted disavowal
of national ethical regulation in this context, such national opportunism seems

250 See Carbonneau, supra note 42, at 32 (noting that the French Cour de cassation "has devised a
special notion of ordre public for international [arbitral awards] ... [P]ublic policy is confined to due
process considerations and requirements of basic procedural fairness").

251 Model Rule 1.7(b)(2) states that the "consultation" with clients regarding conflicting
representation "shall include explanation of the implications of the common representation and the
advantages and risks involved." MODEL RULES OF PROF'L CONDUCT R. 1.7(b)(2) (1999). These
requirements will ordinarily be met in the course of negotiating modifications to default rules and
memorializing the agreed-upon modifications. See WOLFRAM, supra note 220, § 7.2.4, at 343-48
(describing consultation and consent principles under the Model Rules).

252 See id. § 7.2.3, at 341.

253 It has yet to be determined how the standard for conflicts of interest under the CCBE Code will
be interpreted. It is likely, however, that given how conflicts of interest were until recently left to the
subjective decision of the attorney, European sensibilities will be satisfied with a less restrictive standard
(e.g., as long as the attorney subjectively believes that representation will not be impaired). See Daly,
supra note 11, at 1150 (noting that in some countries, professional ethics are handed down as oral
tradition and only address the most obvious conflicts of interest, leaving the rest to personal
relationships).

254 See supra text accompanying note 158.

255 COMM. ON INT'L COM. ARB., INTERIM REPORT ON PUBLIC POLICY AS A BAR TO

ENFORCEMENT OF INTERNATIONAL ARBITRAL AWARDS 35 (2000), http://www.ila-hq.org/pdf/Int%20
Conmercial%20Arbitration/ComArbitration.pdf (noting that such claims are rarely successful).
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unlikely. Instead, it is quite possible that national court review will stimulate a
healthy and productive cross-cultural dialogue about national ethical regimes,
which could prove useful when the international community turns, as it will
inevitably,2 56 to the task of drafting generally applicable supranational ethical
rules. 257

While national courts would be the ultimate bastions of protection against
abusive modification, arbitrators would also exercise a control function.
Because arbitrators are always (or should always be) concerned with the
effectiveness of their awards, 258 they could use their powers to ensure that
ethical modifications do not imperil enforcement. Arbitrators generally have a
great deal of discretion in managing proceedings, but this power usually yields
if both parties have agreed to a particular set of procedural and ethical rules. It
is unclear to what extent arbitrators have the power or obligation to disregard
the will of the parties in order to ensure the fairness of the arbitral
proceedings.2 59

Even when the parties have agreed to a rule, arbitrators would still have the
power of interpretation. Faced with a general rule that appeared to
unacceptably undermine critical ethical precepts, arbitrators could interpret and
apply the rule in a way that ensures the fundamental fairness of the
proceedings. 260 To the extent that modifications take place after proceedings

256 Hans Smit, The Future of International Commercial Arbitration: A Single Transnational
Institution?, 25 COLUM. J. TRANSNAT'L L. 9, 22 (1986); see Majumdar, supra note 108, at 453; Jarvis,
supra note 108, at 59. See generally John Toulmin, A Worldwide Common Code of Professional Ethics?,
15 FORDHAM INT'L L.J. 673 (1991-1992) (discussing the CCBE's adoption of the Code of Conduct for
Lawyers in the European Community and the need for an international common code of ethics).

257 Cf Lowenfeld, supra note 135, at 654-55 (arguing that lessons learned in international
arbitration can aid in refining national and international adjudicatory techniques and procedures).

258 Park, supra note 62, at 655-56; see Yves Derains, Public Policy and the Law Applicable to
the Dispute in International Arbitration, in COMPARATIvE ARBITRATION PRACTICE AND PUBLIC
POLICY IN ARBITRATION 227, 245-47 (Pieter Sanders ed., 1987) (suggesting that arbitrators must
keep an eye toward the mandatory law of the likely enforcement jurisdiction or jurisdictions to ensure
that their award is enforceable). Article 26 of the ICC Rules expressly states that arbitrators "shall
make every effort to make sure that the award is enforceable at law." CRAIG ET AL., supra note 62,
app. 2, at 10. Moreover, in ICC arbitration, the International Court of Arbitration (the administrative
body of the ICC), is empowered under Article 21 to scrutinize awards and "draw attention" to points
of substance that might interfere with enforcement of the award. Stephen Bond, Recent Developments
in International Chamber of Commerce (1CC) Arbitration, 477 PLI/Comm. 55, 78-79 (1988).

259 The English 1996 Act provides a helpful example of this problem. The Act imposes on
arbitrators a duty to "act fairly and impartially" and permit each party "a reasonable opportunity" both to
put on its case and to respond to its opponent's case. Martin Hunter, The Procedural Powers of
Arbitrators Under the English 1996 Act, 13 ARB. INT'L 345, 346 (1997) (citing section 33(1) of the Act).
In addition, the Act imposes a duty on arbitrators to adopt procedures and exercise their powers generally
in a way that "provide[s] a fair means for the resolution of the matter[]" Id. These obligations appear to
be in conflict with the requirement in section 34, which states that the power of the tribunal to decide
procedural and evidentiary matters is "subject to the right of the parties to agree [sic] any matter." Id.
Some scholars suggest that this apparent tension does not create an opportunity for arbitrators to
disregard the will of the parties and is instead resolved by the ability of arbitrators to resign if an
agreement of the parties conflicts with their obligations under section 33. Id. at 347.

260 In doing so, arbitrators would not be disregarding the parties' intentions so much as interpreting
those intentions at a higher level of abstraction. Premier among the parties' intentions in selecting
arbitration is to arrive at an effective means for resolving their dispute-choosing a means that will
produce an enforceable award. This approach is not without its problems. At a theoretical level it may be
seen as derogating party consent, while at a practical level it may not be likely, at least according to those
who point to pressures on arbitrators to capitulate to parties' most immediate desires. See Andrew T.
Guzman, Arbitrator Liability: Reconciling Arbitration and Mandatory Rules, 49 DUKE L.J. 1279, 1282
(2000) (arguing that arbitrators are unlikely to enforce mandatory rules when the parties seek to contract
around them).
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have begun, arbitrators would be able to use their powers of persuasion to urge
reason upon ethically reckless parties.

In sum, as I have argued elsewhere, ethical rules can only effectively
regulate attorneys if they coincide with the functional roles assigned to
attorneys through the chosen procedures in particular arbitrations. 261 Because
procedural rules in international arbitration are subject to modification, the
attendant ethical rules must also, with some limitations, be modifiable. The
potential for abuse of this power to modify will be deterred and controlled by
multiple and interrelated constraints.

B. Challenging the Distinction between Public and Private Functions

Currently, none of the major arbitral rules expressly confer on arbitrators
the power to sanction for misconduct.262 Analogs in the public international
law arena do not offer much guidance because international tribunals have only
rarely addressed the issue of their own power to sanction attorney
misconduct.263 Perhaps as a consequence of this silence,264 scholars have paid
little attention to the issue of whether arbitrators have such power.265 A review
of scholarship in this area reveals only a few stray conclusory remarks, with

261 For an analysis of the relationship between the content of ethical rules and the procedural rules
that shape and define the functional role of the lawyer in an advocacy setting, see Rogers, supra note 4,
at 380-395.

262 The only partial exception appears to be the recently promulgated arbitral rules developed by
the Center for Public Resources ("CPR"). Designed to provide an alternative to the popular UNCITRAL
rules for ad hoc arbitration, an arbitrator is authorized under the CPR rules to "impose any remedy it
deems just, including an award on default, wherever a party materially fails to comply with the rules."
Robert H. Smit & Nicholas J. Shaw, The Center for Public Resources Rules for Non-Administered
Arbitration of International Disputes: A Critical and Comparative Commentary, 8 AM. REV. INT'L ARB.
275, 310 (1997). Notably, the power contemplated by the CPR rules seems to extend only to the parties
and not to their attorneys. Cf id. (discussing the application of the CPR rules to parties and not to
attorneys).

263 The sanctioning power of international tribunals has only recently been raised in the Appeals
Chamber of the International Criminal Tribunal for the Former Yugoslavia ("ICTY"). See Prosecutor v.
Dugko Tadic, Case No. IT-94-1-A-R77, Int'l Crim. Trib. for the Former Yugo., Appeals Chamber,
Judgment on Allegations of Contempt against Prior Counsel, Milan Vujin (Jan. 31, 2000),
http://www.un.org.icty/tadic/appeal/judgement/vuj-aj00013 le.htm (finding counsel in contempt for
inducing perjury by witnesses). Interestingly, the ICTY is one of the only international bodies to draft
and implement a code of ethics. See, e.g,. ICTY Code of Professional Conduct for Defence Counsel
(IT/125), http://www.un.org/icty/basic/counsel/IT125.htm. The ICJ has only criticized counsel on two
occasions and has apparently never attempted to impose any sort of sanction on counsel. See Vagts,
supra note 5, at 260.

264 Another likely source of this omission is the fact that courts are often understood to have
certain inherent powers, which are only reluctantly attributed to international tribunals. Compare
Wolfram, supra note 27, at 3-6 (discussing the history of the inherent sanctioning power of courts to
regulate lawyers), with Michael Bohlander, International Criminal Defense Ethics: The Law of
Professional Conduct for Defense Counsel Appearing Before International Criminal Tribunals, I SAN
DIEGO INT'L L.J. 75, 82-90 (2000) (discussing the statutory basis for the International Criminal
Tribunal's sanction powers for conduct that interferes with the administration ofjustice). This dissidence
is most likely a product of the fact that the concept of "inherent powers" is linked to traditional notions
of sovereignty. See, e.g., Andrew W. Hayes, Note, The Boland Amendments and Foreign Affairs
Deference, 88 COLUM. L. REV. 1534, 1544 (1988) (using the term "inherent power" to refer to plenary
powers derived from the nature of sovereignty and the exigencies of conducting national policy
independent of the constitutional text).

265 The lack of attention paid to the power of arbitrators to sanction is inevitably related to the
larger reasons that little attention has been paid to the lack of ethical regulation in international
arbitration. This neglect is likely attributable to the fact that until recently the conduct in arbitration was
informally regulated by social controls. See supra note 5 and accompanying text.
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little or no explanation or analysis of the origin of such power.266 Almost no
authoritative scholarly work has been done to explore whether international
arbitrators have the power to sanction parties and their counsel for
misconduct. 267

There is no clear guidance from national precedents to fill this void. The
few national courts that have addressed the subject have reached discordant
conclusions. Only three jurisdictions in the United States have considered
whether arbitrators have the power to sanction. Of those, courts in the District
of Columbia and Rhode Island decided that arbitrators do have an inherent
power to sanction,2 68 while New York courts adamantly refused to ratify any
such power.269  Meanwhile-notwithstanding traditional hostility toward

266 Compare Thomas E. Carbonneau, National Law and the Judicialization of Arbitration:
Manifest Destiny Manifest Disregard, or Manifest Error, in INTERNATIONAL ARBITRATION IN THE 21 ST
CENTURY: TOWARDS "JUDICIALIZATION" AND UNIFORMITY? 115, 129 (Richard B. Lillich & Charles N.
Brower eds., 1993) (suggesting that arbitrators possess "authority to sanction a party for refusing to
cooperate in good faith with the arbitral proceeding"), with CRAIG ET AL., supra note 62, § 8.07, at 145
(stating bluntly that arbitrators do not have the power to hold parties in contempt). Some commentators
have engaged in more reasoned consideration of the issue, but even their conclusions are tentative and
incomplete. See, e.g., Thomas, supra note 35, at 576 (concluding, based on the New York Code of
Professional Responsibility, that in the context of attorney disqualification, "it is clear that arbitrators are
empowered, directly and indirectly, to regulate the conduct of lawyers"); C. Thomas Mason III, Lawyers'
Duties of Candor Toward the Arbitral Tribunal, 998 PL/Corp. 59, 64 (1997) ("There are sanctions and
remedies available to arbitrators who conclude that counsel has misrepresented the law or, through lack
of due candor, has jeopardized the fairness of the proceedings."); Vagts, supra note 5, at 255 (noting that
although arbitral "U]urisdiction over cases charging attorney misconduct in arbitration is in doubt... [i]t
appears that while arbitrators have no authority to suspend or disbar attorneys, they could disqualify
attorneys from appearing before them and could impose sanctions for attorney misbehavior when it came
to assessing the costs of the arbitration").

267 Darren C. Blum's Punitive Power: Securities Arbitrators Need It is apparently the only article
that squarely addresses a potential sanction power for arbitrators in the context of U.S. domestic
securities arbitration. Darren C. Blum, Punitive Power: Securities Arbitrators Need It, 19 NOVA L. REV.
1063 (1995).

268 An appellate court in the District of Columbia held that arbitrators have authority to impose
sanctions, including costs and fees, for misconduct such as discovery abuses. Pisciotta v. Shearson
Lehman Bros., Inc., 629 A.2d 520, 525-26 (D.C. 1993). Following the District of Columbia's lead and
arguing by analogy to statutory judicial powers, a Rhode Island court found that arbitrators possess the
power to award attorneys' fees for discovery misconduct. Terrace Group v. Vermont Castings, Inc., 753
A.2d 350, 354 (R.I. 2000). This decision may have more limited application because it was based on a
Vermont statute that expressly permits an award of attorneys' fees for bad faith conduct.

269 Only two New York courts have decided the issue of arbitrator power to rule on ethical
misconduct. See Bidermann Indus. Licensing, Inc. v. Avmar N.V., 173 A.D.2d 401, 402 (N.Y. App. Div.
1991) (finding that issue of attorney disqualification involves interpretation and application of attorney
ethical codes as well as a client's right to counsel, and therefore cannot be left to the determination of
arbitrators); see also In re Erdheim and Selkowe, 51 A.D.2d 705, 705 (N.Y. App. Div. 1976) ("[W]e find
nothing in the record before us authorizing or empowering this privately chosen arbitration board to
censure members of the Academy; and the power to censure attorneys as members of the Bar is reserved
to the Appellate Division of the Supreme Court in each department."). Other New York cases have
considered related matters, such as the proper forum for motions for disqualification from an arbitration,
and whether attorney disqualification is a matter that a generally worded arbitration agreement can be
interpreted as submitting to the arbitral tribunal. See In re Erlanger and Erlanger, 20 N.Y.2d 778, 779
(App. Div. 1967) (holding that "jurisdiction to discipline an attorney for misconduct is vested exclusively
in the Appellate Division" and that motions for disqualification are matters to be resolved by the court in
which the matter is pending, as opposed to another court); see also In re Arbitration between R3
Aerospace, Inc. and Marshall of Cambridge Aerospace Ltd., 927 F. Supp. 121, 125 (S.D.N.Y. 1996)
(finding that the issue of attorney disqualification from representation in arbitral proceedings is not
arbitrable and does not relate to an arbitration agreement due to the lack of federal jurisdiction under the
New York Convention for disputes concerning disqualification of counsel in arbitration). A claim for
disqualification of counsel, while bound up in ethical issues, is procedurally distinct from sanctions. As
such, many argue that such claims should be based on a different substantive standard. See, e.g., Thomas,
supra note 35, at 563 (arguing that disqualification is not a remedy aimed at punishing misconduct, but
rather a pragmatic effort to protect the integrity of ongoing proceedings).
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public functions in arbitration-a French court has held that arbitrators, in their
role as private judges, have the responsibility of assuring party compliance
with the rules of international public policy. 270 This power arguably would
include at least the fundamentals of legal ethics, which ensure basic procedural
fairness. While providing interesting background, these scant precedents do
little to resolve the issue.

Arbitrators do generally have the power to formulate procedural rules,271

which might be presumed to include the power to enforce those rules. 272

Although more controversial, it has also been suggested that in formulating
damage awards, arbitral tribunals can take into account the failure of a party to
carry out an interim order.273 Another analogous power is arbitrators' ability to
issue a default award when a party or its counsel refuses to submit to arbitral
jurisdiction or to participate in arbitration.2 74 A default award is a means for
proceeding in the absence of a party, but can also be viewed as a sanction for
refusing to participate in an adjudication.2 75 When arbitral rules become
incorporated by reference into the parties' agreement, parties are contractually
obligated to abide by the arbitral rules.276 Failure to abide by arbitral rules,
like failure to abide by any other contractual obligation, could give rise to a
claim for damages, though parties rarely assert such claims.277 On the other

270 Societd Ganz v. Societ6 Nationale des Chemin de Fers Tunisiens, Revue de L'arbitral 478 CA
Paris (1991), cited in Thomas E. Carbonneau & Francois Janson, Cartesian Logic and Frontier Politics:
French andAmerican Concepts ofArbitrability, 2 TUL. J. INT'L & COMP. L. 193, 218 & n.125 (1994).

271 Fritz Nicklisch, Agreement to Arbitrate to Fill Contractual Gaps, 5 J. INT'L ARB. 35, 36
(1988); see Smit, supra note 256, at 23-24.

272 The Paris Court of Appeal has ruled that arbitrators have not only the authority but also the
jurisdictional right to apply the rules of international public policy. Societ Ganz, 478 CA Paris at 480. A
few U.S. courts have reached similar results, again with little explanation. See Forsythe Int'l, S.A. v.
Gibbs Oil Co. of Texas, 915 F.2d 1017, 1023 n.8 (5th Cir. 1990) ("Arbitrators may... devise appropriate
sanctions for abuse of the arbitration process."); Bigge Crane & Rigging Co. v. Docutel Corp., 371 F.
Supp. 240, 246 (E.D.N.Y. 1973) ("[A]rbitrators ... may be able to devise sanctions if they find that [a
party] has impeded or complicated their task by refusing to cooperate in pretrial disclosure of relevant
matters."). Similarly, the ICTY has assumed, since its inception, the power to sanction attorneys for
misconduct:

A power in the Tribunal to punish conduct which tends to obstruct, prejudice or abuse its
administration of justice is a necessity in order to ensure that its exercise of the jurisdiction
which is expressly given to it by its Statute is not frustrated and that its basic judicial functions
are safeguarded. Thus the power to deal with contempt is clearly within its inherent
jurisdiction. That is not to say that the Tribunal's powers to deal with contempt or conduct
interfering with the administration ofjustice are in every situation the same as those possessed
by domestic courts, because its jurisdiction as an international court must take into account its
different setting within the basic structure of the international community.

Prosecutor v. Dugko Tadic, Case No. IT-94-1-A-R77, Int'l Crim. Trib. for the Former Yugo., Appeals
Chamber, Judgment on Allegations of Contempt against Prior Counsel, Milan Vujin, at 60 (Jan. 31,
2000), http://www.un.org/icty/tadic/appeal/vujin-e/vuj-ajOO 0131 e.pdf.

273 Homing, supra note 163, at 155 (citing Seventh Secretariat Note, A/CN.9/264, on Article 18.5
of the UNCITRAL Model Law, in HOWARD M. HOTZMANN & JOSEPH E. NEUHAUS, A GUIDE TO THE
UNCITRAL MODEL LAW ON INTERNATIONAL COMMERCIAL ARBITRATION 543 (1989)).

274 FOUCHARD, GAILLARD & GOLDMAN, supra note 145, 1224.

275 See Bitzko v. Gamache, 564 N.Y.S.2d 808, 808 (N.Y. App. Div. 1990).

276 See Hans Smit, A-National Arbitration, 63 TUL. L. REV. 629, 644 (1989) (stating that
arbitration agreements should be enforced when they are valid and effective under applicable law).

277 In my practical experience, the only such claims I saw were allegations that a party had failed
to engage in good faith negotiations, as required by the agreement as a predicate to commencing
arbitration. Since it is nearly impossible to assess whether a party engaged in settlement negotiations in
"good faith," such allegations were used more as an attempt to disparage the opponent than as an
assertion of a substantive claim. The most likely reason why there are no reported cases alleging breach
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hand, these powers have not traditionally been sufficient to overcome the
reluctance, particularly in civil law countries, to empower arbitrators to
perform traditionally public or punitive functions.2 78

Objections raised against arbitrators exercising public functions, such as
using sanction power, boil down to essentially three types of concerns. The
first area of concern is about substantive results-that arbitrators often
intentionally do not apply the law or are not as competent as judges at applying
complex national laws and, as a consequence, will get it wrong.279 The second
area of concern is procedural-that the public interests involved require the
procedural protections and judicial oversight that are lacking in arbitration. 80

The final area of objection is more symbolic-that punishment and
enforcement of mandatory law involve traditional notions of the government's
function and should therefore be reserved solely for government officials.281
Of these three areas of concern, the first two are ameliorated if not completely
redressed by the proposed regime, while the third requires investigation of
what is really at stake.

1. Arbitrator Competence

Arbitrator competence may be subject to question when arbitrators are
asked to apply complex law with which they are unfamiliar, such as complex
national statutory law. 282 This concern does not, however, translate into the
context of an arbitrator sanction power in international arbitration. Arbitrators
would be applying ethical rules developed especially for international
commercial arbitration and tailored specifically to the procedures used in their
particular arbitration. 283 The conduct at issue would, by definition, have
occurred during the arbitral proceedings. Consequently, as explained in more
detail above, 284 arbitrators are uniquely qualified to interpret arbitral ethical

of an arbitration agreement is that default awards and awards of costs and fees usually satisfy harm done
by recalcitrant parties. It is worth noting that, because claims alleging misconduct by an attorney would
arise out of the arbitration agreement, under most arbitration clauses arbitrators would have jurisdiction to
adjudicate those claims.

278 For a discussion of reluctance among different systems to empower arbitrators to award
punitive damages and perform other public functions, see supra notes 73-91 and accompanying text.

279 See Ware, supra note 64, at 735.

280 Ira P. Rothken, Punitive Damages in Commercial Arbitration: A Due Process Analysis, 21
GOLDEN GATE U. L. REv. 387, 404 (1991) (opposing punitive awards in arbitration because arbitrators
are not restrained by the rigor of due process); see also Kenneth R. Davis, Due Process Right to Judicial
Review of Arbitral Punitive Damages, 32 AM. BUS. L.J. 583, 585 (1995) (arguing that the Supreme
Court's decision in Honda Motor Co. v. Oberg, which held that due process requires appellate review of
jury awards of punitive damages, also extends to arbitration). But see Stephen J. Ware, Punitive
Damages in Arbitration: Contracting Out of Government s Role in Punishment and Federal Preemption
of State Law, 63 FORDHAM L. REV. 529, 559 & n.129 (1994) (arguing that under the present state actor
doctrine, constitutional protections are not implicated by commercial arbitration).

281 See supra Subpart I.B.5.
282 Marc Blessing, Mandatory Rules of Law versus Party Autonomy in International Arbitration,

14 J. INT'L ARB. 23, 28 (1997); Edward Chukwuemeke Okeke, Judicial Review of Foreign Arbitral
Awards: Bane, Boon or Boondoggle?, 10 N.Y. INT'L L. REv. 29, 31-32 (1997); Pierre Mayer, Mandatory
Rules of Law in International Arbitration, 2 ARB. INT'L 274, 275 (1986); McConnaughay, supra note 2,
at 494-95. Indeed, anxiety over arbitrators applying mandatory law has become something of a mania,
oflen producing extreme proposals. See, e.g., Guzman, supra note 70, at 1316 (advocating the imposition
of personal liability on arbitrators to deter them from avoiding application of mandatory rules).

283 See Rogers, supra note 4, at 379-387.
284 See supra notes 91-92 and accompanying text.



54 STANFORD JOURNAL OF INTERNATIONAL LAW

rules and uniquely positioned to evaluate whether attorney conduct comports
with those rules.

2. Procedural Protections

The second area of concern, lack of procedural safeguards, is also
redressed in this proposed regime, which contemplates publication and
enhanced judicial review of sanction awards. It is not clear whether, as a
matter of U.S. constitutional law, heightened judicial review of sanction
awards is necessary because of their punitive nature. There has been extensive
scholarly debate about whether arbitration involves state action and thereby
implicates constitutional protections such as due process. It is not necessary
in this Article to weigh in on that debate because, even if constitutional due
process concerns do not require increased procedural protections when
arbitration is punitive, prudential concerns do.285 The procedural protections
of my proposal are sufficient to satisfy both prudential concerns and any
constitutional due process requirements implicated from sanction awards. 286

As proposed above, 287 heightened review of reasoned sanction awards
would be formulated as something more penetrating than the current factors in
Article V of the New York Convention, but something less exacting than de
novo review. This deferential but substantive review would allow courts to
ensure that arbitral interpretations of ethical rules are reasonable and that there
is some support for the factual findings.

In much the same manner, the U.S. Supreme Court has suggested, although
not particularly clearly, that reluctance about submitting such claims to
arbitrators is alleviated if national courts take a "second look" at arbitral
awards involving mandatory law claims.288 Although the meaning and
application of the second look doctrine remain unclear, at a minimum the

285 Even if under constitutional doctrine the Due Process clause is formally implicated, the
question then becomes: How much process is due? When parties waive their right to a jury trial, they
cannot then appeal a judicial verdict on the ground that it was not rendered by a jury. Similarly, it seems
that when parties agree to waive their right to go to court and opt instead to be bound by an arbitration
clause, they cannot argue that they were unfairly denied all the rigors of traditional adjudication.

286 In Merriman v. Security Ins. Co., the Fifth Circuit summed up the current approach to attorney
discipline under Rule 11, stating:

In the Rule 11 context, due process demands only that the sanctioned party be afforded notice
and an opportunity to be heard. What constitutes sufficient process depends on the
circumstances of each case ... [D]ue process does not demand an actual hearing. In Rule 11
cases, the opportunity to respond through written submissions usually constitutes sufficient
opportunity to be heard.

Merriman v. Security Ins. Co., 100 F.3d 1187, 1191-92 (5th Cir. 1996) (citations omitted).
287 See supra Parts II.D & I.G
288 This doctrine derives from the Court's now famous dicta in Mitsubishi Motors Corp. v. Soler

Chrysler-Plymouth, Inc., 473 U.S. 614 (1985), where the Court stated that in arbitrations implicating U.S.
antitrust claims:

[t]he tribunal... should be bound to decide that dispute in accord with the national law giving
rise to the claim ... [I]n the event the choice-of-forum and choice-of-law clauses operated in
tandem as a prospective waiver of a party's right to pursue statutory remedies for antitrust
violations, we would have little hesitation in condemning the agreement as against public
policy.

Id. at 636-37 & n.19. This language has been interpreted to suggest that in arbitration of mandatory law
claims such as antitrust claims, U.S. courts will take a second look to ensure that U.S. mandatory law has
been honored.
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doctrine suggests that arbitration of mandatory law claims are more palatable
to the U.S. Supreme Court if there is heightened review by national courts
beyond the minimal review permitted by the New York Convention. Under the
proposed regime, national courts would be invited to undertake heightened
review of sanction awards, facilitated by the requirement that arbitrators
articulate the bases for their decisions.2 89 As courts protect the system against
underenforcement by reviewing substantive arbitral awards, 290 so will they
protect individual attorneys against overenforcement or procedurally improper
enforcement of arbitral ethical rules by reviewing sanction awards.

3. Symbolic Categories

Symbolic concerns about contracting out the government's role in
performing public functions must be weighed against practical needs and
evaluated in light of existing powers. Any discussion about an arbitrator
sanction power must begin with the acknowledgement that arbitrators do and
will confront misconduct in proceedings before them. Misconduct by counsel
can affect the balance between the parties and, ultimately, the fairness of the
proceedings. Ignoring misconduct or failing to rectify the advantage gained by
an advocate through improper conduct taints the proceedings before the
tribunal. Over time, incidents of unfairness and an absence of even the
possibility of institutional response will damage the integrity of the larger
international arbitration system.

With misconduct comes the reality that arbitrators inevitably employ a host
of clandestine techniques to respond to misconduct or perceived misconduct,
which amount to de facto sanction powers. For example, an arbitrator who
believes that an attorney is making arguments that are not adequately rooted in
established and applicable legal doctrine may conclude that the attorney is
inherently untrustworthy and discount or disregard arguments made by that
attorney.291 It is also possible that if an arbitrator detects what she perceives to
be inappropriate pretestimonial communication with a witness, she may
discount or discredit the witness's testimony.2 92 Finally, under virtually all
international arbitral rules, arbitrators can award costs and fees using a "loser
pays" theory or a more equitable analysis that includes an assessment of
whether a party inappropriately increased the cost of arbitration. 293  Not

289 The fact that arbitration "may occur in complete secrecy" has also been cited as one of the
reasons that matters of public policy, such as mandatory statutory claims, should not be subject to
arbitration. McConnaughay, supra note 2, at 453; see also William W. Park, Private Adjudicators and the
Public Interest: The Expanding Scope of International Arbitration, 12 BROOK. J. INT'L L. 629, 630 (1986)
(calling for greater transparency in the arbitral process, more uniform rules of procedure, and publication
of awards as a means of increasing the legitimacy and lawfulness of international commercial
arbitration).

290 See supra Part III.B. 1.
291 For a description of the different standards regarding creative argumentation and their effect in

international arbitration, see Rogers, supra note 4, at 361-62, 376.
292 National differences among ethical standards can enhance this problem. See, e.g., Benjamin

Kaplan, Arthur T. von Mehren & Rudolph Schaefer, Phases of German Civil Procedure 1, 71 HARV. L.
REv. 1193, 1201 (1958) ("[G]erman judges are given to marked and explicit doubts about the reliability
of the testimony of witnesses who previously have discussed the case with counsel .... ).

293 E.g., International Arbitration Rules of the Zurich Chamber of Commerce, reprinted in 5 J.
INT'L ARB. 215, 225 (1989) (providing in Article 56 that, "costs of the proceedings are, as a rule, borne
by the losing party" but allowing the tribunal "for special reasons" to "depart from this rule, especially if
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coincidentally, U.S. judges regulate misconduct primarily by awarding costs
and fees, thereby punishing transgressors and compensating victims. 294

The problem with the current exercise of these de facto sanction powers is
that they violate the most fundamental notions of due process and fundamental
fairness. These informal techniques amount to the imposition of sanctions for
unarticulated violations of unknown rules and without any opportunity to be
heard.295 In addition, these clandestine techniques for responding to perceived
attorney misconduct may sanction an innocent party.296 Clients may be made
to pay substantive awards and costs and fees even when the misconduct
belongs wholly to the attorney.297

With this understanding of the current state of affairs, it becomes clear that
the debate over an arbitrator sanction power is not so much about whether to
endow arbitrators with a new power; it is about whether to acknowledge,
validate, and provide formal protections against arbitrators' use of existing
powers. For international arbitration to become a fully operational and
enduring transnational adjudicatory process, 298 arbitrators must be empowered
to guide and regulate the conduct of attorneys who participate in the process.

C. Defining the Relationship Between International and National Ethical
Rules

One final area of consideration raised by my proposed regime is how to
define the perimeters of arbitration ethics and arbitrators' sanction power in
relation to national ethical rules. The lifespan of an individual case can involve
pre-dispute representation and appearances in national courts, 299 as well as
participation in arbitral proceedings. The difficulty lies in determining

the proceeding became without object or if a party caused unnecessary costs"); GENERAL ARBITRATION
LAW art. 52 (Peru), reprinted in 3 INTERNATIONAL HANDBOOK ON COMMERCIAL ARBITRATION Peru:
Annex 1-10 (Pieter Sanders & Albert Jan van den Berg eds., 2002) (providing that, unless otherwise
provided in the agreement, arbitrators may determine costs and fees in accordance with the terms of their
award); see also John Yukio Gotanda, Awarding Costs and Attorneys'Fees in International Commercial
Arbitrations, 21 MICH. J. INT'L L. 1, 3-4 (1999) (noting that an overwhelming number of countries
permit arbitrators to award costs and fees). As several scholars have explained, fee-shifting operates as a
means of regulating attorneys. WOLFRAM, supra note 220, at 929-930; Schneyer, supra note 121, at 35.

294 Compensation is the most frequent judicial response under Rule 11 to attorney misconduct,
even though Rule 11 does not require compensation and in fact authorizes court discretion in awarding a
wide variety of sanctions, including reprimands and fines payable to the court. Robert S. Gerber,
Bringing and Resisting Rule 11 Sanctions, 47 AM. JUR. TRIALS 521, § 15 (1993). This empirical reality
exists notwithstanding the general acknowledgement that the purpose of Rule 11 is to deter groundless
proceedings and not necessarily to compensate victims of misconduct. See Elliot v. The MV Lois B, 980
F.2d 1001, 1007 (5th Cir. 1993) (citing Thomas v. Capital Sec. Servs., Inc., 836 F.2d 866, 873-74 (5th
Cir. 1988) (en banc)).

295 The fact that these rules are unarticulated and unknown is exacerbated by different perceptions
of what is appropriate attorney conduct in different legal cultures. Rogers, supra note 4, at 357-59.

296 See id. at 377.

297 Indeed, clandestine sanctions may conceal from clients the existence and extent of misconduct
that victimizes them. This misconduct would, however, be brought to clients' attention if attorney
conduct was dealt with explicitly.

298 Carbonneau, supra note 186, at 580-81.

299 Even before the enforcement stage, parties to an arbitration often end up in court for a number
of reasons, including challenges to the validity of an arbitration clause, challenges to the arbitrability of a
dispute, requests for interim relief, requests for assistance in procuring discovery, and appeals of interim
awards. Henry P. DeVries, International Commercial Arbitration: A Contractual Substitute for National
Courts, 57 TUL. L. REv. 42,47 n.21 (1982).
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precisely when the proposed arbitral ethics will apply and how conflicts with
national ethical regimes will be resolved.300 Contributing to this problem is the
likelihood that misconduct in a case could be discovered after the close of
arbitral proceedings. Is it better to reconvene the arbitral tribunal or leave
national courts (or bar associations) with the task of investigating party
conduct during past arbitral proceedings? Although these may be difficult
questions to resolve, they are not unlike the problems present in any cross-
jurisdictional practice.

Whenever attorneys appear in a jurisdiction in which they are not licensed,
they are obligated to investigate and abide by the ethical regulations of the new
jurisdiction. At a more general level, professionals are often required to adopt
different standards of behavior in different contexts or when performing
different functions. 301 Attorneys may be initially reluctant to act in ways that
are permissible in international arbitration but are prohibited in their home
jurisdictions. For example, it has been observed that arbitrators who hail from
jurisdictions in which they cannot administer an oath are reluctant to put
witnesses under oath, even if the arbitration is being conducted in a place
where local law authorizes arbitrators to administer oaths.302 Similarly,
attorneys hailing from civil law jurisdictions may be reluctant to talk to
witnesses before they take the stand, even if they know that opposing counsel
is doing so. The difficulty in shifting roles is understandable, particularly for
those lawyers who only occasionally dabble in international matters. However,
for those whose role as international advocate or arbitrator is a primary
occupation, an understanding of role-shifting in different contexts and an
ability to comply with international ethical norms must be part of what defines
professional competence. 303

IV. CONCLUSION

Arbitration has proven to be the normal way in which international
business disputes are resolved, and virtually every international contract

300 National ethical rules will necessarily apply during court proceedings to compel or stay
arbitration or to enforce an arbitral award. See, e.g., Robinson v. Dean Witter Reynolds, Inc., 129 F.R.D.
15, 21 (D. Mass. 1989) (imposing sanctions for frivolous opposition to motion to compel arbitration).
This problem is complicated by the possibility that parties can modify the ethical rules at some point after
they become binding on the attorneys. See supra Part II.B.

301 See Carrie Menkel-Meadow, Ethics in ADR Representation: A Road Map of Critical Issues,
DIsP. RESOL. MAG, Winter 1997, at 3, 3 (discussing whether a different set of ethical rules for lawyers in
the alternative dispute resolution context is necessary and desirable).

302 See CRAIG ETAL., supra note 62, § 25.01, at 398-99.

303 "The lawyer in international transactions is ... an interpreter of systems and habits of thought
with a responsibility for bridging the gulf of disparate national experiences, traditions, institutions and
customs." George W. Ball, The Lawyer s Role in International Transactions, 11 REC. ASS'N B. OF CITY
OF N.Y. 61 (1956), quoted in Roger J. Goebel, Professional Qualification and Educational Requirements
for Law Practice in a Foreign Country: Bridging the Culture Gap, 63 TUL. L. REV. 443, 448 (1989). See
generally Michael J. Malony & Allison Taylor Blizzard, Ethical Issues in the Context of International
Litigation: "Where Angels Fear to Tread," 36 S. TEX. L. REV. 933 (1995) (describing how in
international litigation a lawyer's duties to the client are more demanding due to added complexities of
accepting referrals, setting fees, understanding foreign laws, communicating with foreign clients, and
coordinating consent and payment logistics for a settlement).
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contains an arbitration agreement. 304 Arbitration is a highly effective and
popular form of international dispute resolution, but it is also a rather fragile
one. The functioning of the entire system depends on party confidence to
select arbitration and on simultaneous deference and support from national
legal systems to enforce arbitration agreements and awards. Historically, the
legitimacy of the system was premised on the personal integrity of its founders
and participants. Since those early days, international arbitration has grown in
popularity as its importance to international trade has been fully realized and
has expanded both in terms of the nature of claims brought and the identity of
the claimants. The days are gone when the international arbitration system
could rely on informal and largely clandestine mechanisms to control and
regulate attorney conduct.

Instead, international arbitration must develop its own set of ethical rules
that are binding and enforceable on the attorneys who practice in that arena.
The most efficient way to effectuate this goal is to relegate primary
responsibility for rulemaking and rule enforcement to those entities that have
the greatest institutional competences-arbitral institutions and arbitrators.
Permitting parties and their counsel to modify the basic rules will ensure that
the ethical rules chosen fit with the roles assigned by the arbitral procedures.
National court review of sanction awards and substantive awards will provide
the necessary constraints and controls. This proposed regime represents a
balance between the flexibility and insulation from national courts that is
necessary to keep international arbitration functioning, and the protections for
national interests that are implicated by the regulation of attorney conduct.

304 Pierre Lalive, Transnational (or Truly International) Public Policy and International
Arbitration, in COMPARATIVE ARBITRATION PRACTICE AND PUBLIC POLICY IN ARBITRATION 257, 293
(Pieter Sanders ed., 1987) (noting that "[i]nternational arbitration is now known to be 'the' ordinary and
normal method of settling disputes of international trade"); KLAUS PETER BERGER, INTERNATIONAL
ECONOMIC ARBITRATION 8 n.62 (1993) (citing ALBERT JAN VAN DEN BERG ET AL., ARITRAGERECHT
134 (1988)) (estimating that ninety percent of all international commercial agreements contain arbitration
clauses).


