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Robert T. Kugler (MN #0194116)

Edwin H. Caldie (MN #0388930)

STINSON LLP

50 S 6th Street, Suite 2600

Minneapolis, MN 55402

Tel: (612) 335- 1500

Robert.Kugler@stinson.com

Ed.Caldie@stinson.com

Counsel for the Official Committee of Unsecuredditoes

IN THE DISTRICT COURT OF GUAM
TERRITORY OF GUAM
BANKRUPTCY DIVISION

Inre: Chapter 11 Bankruptcy
ARCHBISHOP OF AGANA, Case No. 19-00010

a Corporation Sole, MOTION OF THE OFFICIAL
COMMITTEE OF UNSECURED

Debtor. CREDITORS FOR DERIVATIVE
STANDING TO ENFORCE THE
AUTOMATIC STAY AND TAKE OTHER
ACTIONS

Hearing Date: August 20, 2021 At 9:30 AM

The Official Committee of Unsecured Creditors (tBe@mmittee”) moves the Court for
order granting the Committee derivative standingemdorce the automatic stay related tg

Debtor's rights under certain insurance policidg fmotion is based on the Declaration of R¢

an

the

bert

T. Kugler and the accompanying memorandum of laleng with the records, files, and

proceedings in this case.

RESPECTFULLY SUBMITTED this 21day of July 2021.

STINSON LLP

/s/ Edwin H. Caldie
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Robert T. Kugler (MN #0194116)
Edwin H. Caldie (MN #0388930)
STINSON LLP

50 S 6th Street, Suite 2600
Minneapolis, MN 55402

Tel: (612) 335- 1500
Robert.Kugler@stinson.com
Ed.Caldie@stinson.com

Counsel for the Official Committee of Unsecureddiioes

IN THE DISTRICT COURT OF GUAM
TERRITORY OF GUAM
BANKRUPTCY DIVISION

Inre: Chapter 11 Bankruptcy
ARCHBISHOP OF AGANA, Case No. 19-00010
a Corporation Sole, MEMORANDUM OF LAW IN SUPPORT
OF THE MOTION OF THE OFFICIAL
Debtor. COMMITTEE OF UNSECURED

CREDITORS FOR DERIVATIVE
STANDING TO ENFORCE THE
AUTOMATIC STAY AND TAKE OTHER
ACTIONS

Hearing Date: August 20, 2021 At 9:30 AM

The Official Committee of Unsecured Creditors (tl@ommittee™) by and through
undersigned counsel, submits this memorandum ofitagupport of its motion for an org
granting the Committee derivative standing to eréahe automatic stay related to the Del
rights and interests under certain insurance gdihe "Motion").

INTRODUCTION

its

ler

tor's

The Committee requests standing to enforce thevaito stay to protect certain insurance

interests held by the Archdiocese. The Archdiogesm insured party under multiple insurg
contracts issued to the Boy Scouts of America B#®A Insurance Policies"). The Archdioce
contract rights in BSA Insurance Policies are {fkebrth millions of dollars to this estate ang

creditors. Currently, parties in the Boy Scout®f\aferica ("BSA") bankruptcy case are pursi
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settlements that could materially impair or evedlifyuentirely the Archdiocese's rights 3
interests under BSA Insurance Policies.

Although the Archdiocese filed a claim in the BSAnkruptcy, the Archdiocese |
otherwise ignored these valuable rights. The Amtese did not identify its rights under B
Insurance Policies in its schedules and has nentalear action to protect its rights under
policies in the BSA bankruptcy case despite the Qdtae's requests that it do so. As a resul
Committee now seeks standing to secure claritymanpioints through an affirmative order of
Court. Specifically, by this Motion, the Committasks for leave to seek an order (i) identif
the Archdiocese's interest in BSA insurance pdige an asset of the Archdiocese's estat

(i) stating explicitly that the automatic stay #ipp to such estate interests.

\nd

nas
SA
such
L, the
his
ying

e and

ice

The following is a summary of the policies thadtely comprise the BSA Insurar
Policies:
Policy Dates Insurer Policy Number Limit Descriptian
1/1/1962-1/1/1963 INA CGL191986 $500,000 each person; $1,000,000
each occurrence
1/1/1963-1/1/1964 INA CGL204680 $500,000 each person; $1,000,000
each occurrence
1/1/1964-1/1/1965 INA CGL212922 $500,000 each person; $1,000,000
each occurrence
1/1/1965-1/1/1966 INA CGL 232470 $500,000 each person; $1,000,000
each occurrence
1/1/1966-1/1/1967 INA CGL 248896 $500,000 each person; $1,000,000
each occurrence
1/1/1967-1/1/1968 INA CLP 11200 $500,000 each person; $1,000,000
each occurrence
1/1/1968-1/1/1969 INA GLP 151211 $500,000 each person; $1,000,000
each occurrence
1/1/1969-1/1/1970 INA GLP 160981 $500,000 each person; $1,000,000
each occurrence
3/2/1969-1/1/1970 INA XBC 43198 $2,000,000 per occurrence
1/1/1970-1/1/1971 INA BLB 51323 $500,000 each person; $1,000,000
each occurrence
1/1/1970-1/1/1971 INA XBC 77302 $2,000,000 per occurrence
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D

Policy Dates Insurer Policy Number Limit Descriptian

1/1/1971-1/1/1972 INA XBC 85370 $2,000,000 per occurrence

9/21/1971-1/1/1972 Hartford 10CA43315 $500,000 each person; $1,000,00
each occurrence

1/1/1972 - 1/1/1974  Hartford 10CA43303 $500,000 each occurrence

1/1/1972 - 1/1/1974  Hartford 10HUA43302 -

- Hartford 10CA43329 $500,000 each occurrence; $B00,(
agg.

1/1/1974-1/1/1975 Hartford 10HUA43335 $2,000,000 per occurrence

1/1/1975-1/1/1976 Hartford 10CA43342E $500,000 each occurrence

1/1/1976-1/1/1977 Hartford 10CA43349E $500,000 each occurrence

1/1/1976-1/1/1977

National Union

BE1151559 & BE1151554  $10,000,00€hezccurrence

9/17/1976-9/17/1977 Lloyds' & 76-10-08-02 $5,000,000 each occurrence
Companies
1/1/1977-1/1/1978 Hartford 10CA43359 E $1,000,000 each occurrence

1/1/1977-1/1/1978

National Union

BE121P255 & BE1151590610,000,000 each occurrence

*

1/1/1977-1/1/1978 Am RE M-1027493 $500,000 each occurrence
1/1/1978-1/1/1979 INA GLP706452 $500,000 per occurrence
1/1/1978-1/1/1979 National Union CE1157777 $500,000 per occurrence
1/1/1978-1/1/1979 First State 908854 $10,000,000 per occurrence
1/1/1979-1/1/1980 INA GLP706452 $500,000 per occurrence
1/1/1979-1/1/1980 INA XBC 151748 $5,000,000 per occurrence
1/1/1979-1/1/1980 First State 927616 $5,000,000 per occurrence
1/1/1980-1/1/1981 INA GLP706452 $5,000,000 each occurrence
1/1/1980-1/1/1981 Allianz UMB 599346 $5,000,000 per occurrence
1/1/1980-1/1/1981 Aetna 01XN2438WCA $10,000,000 per occurrence;
$10,000,000 Aggregate
1/1/1981-1/1/1982 INA ISC1353 $500,000 per occurrence
1/1/1981-4/1/1982 Transit UMB 964076 $5,000,000 per occurrence
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Policy Dates Insurer Policy Number Limit Descriptian

1/1/1981-1/1/1983 First State and 931255 & 931255A $10,000,000 per occurrence
Underwriters

1/1/1981-1/1/1983 First State and 931257 & 931257A $10,000,000 per occurrence
Underwriters

The Committee estimates that over seventy (7Mpsinding claims filed against the

Archdiocese in this chapter 11 case implicate tl#&ABnsurance Policies. The contrac
obligations of the BSA Insurers to the Archdioceseld thus represent a multi-million-do
recovery for the Archdiocese's estate.

These rights held by the Archdiocese are curreatthisk, however. Certain BSA Insurg¢
in coordination with the BSA, are proposing to 83HA Insurance Policies back to their iss
insurance companies as part of the BSA's chapterddess. If this happens, it would exting
the Archdiocese's rights under BSA Insurance Rasliaind prevent any recovery from the B
insurers for the Archdiocese or creditors in thesec In other words, if settlements currg
contemplated in the BSA bankruptcy case are approaesignificant asset dahis bankruptc
estate will likely be gone forever, and this estat&l its creditors) will receive little or nothimg
exchange.

The Committee has asked the Archdiocese to takenaio protect its insurance as

tual

lar

sets

relating to BSA's insurers, but the Archdioceserefissed. The Committee has also asked to see

the Archdiocese's analysis demonstrating that puctective action is either not needed of
justified. The Committee's request to see thatyasishas gone unanswered and the Archdiog
oral explanations for its failure to take actionvéaabeen uncompelling. For this reason,
Committee feels an obligation to take action o and, by this Motion, the Committee s¢

authority to do so.
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BACKGROUND

Survivors of sexual abuse have filed approximasalyenty (70) pending claims in the

Archdiocese's bankruptcy case that also implidaeBSA ("BSA Claims"). These BSA Clains

create liability for both the Archdiocese's inssrand the BSA's insurers. This is so because the

Archdiocese is covered by insurance policies issioethe BSA as a sponsor or chartdgring

organization of the BSA on the Island of Guam.

In 2017, the Archdiocese began submitting Survalaims to its direct insurers and al

to the BSA Insurerd Among the insurers' responding to the Archdioseslaim tenders, Hartfgrd

Accident and Indemnity Comparirst State Insurance Company, Twin City Fire lasce

Company, and Navigators Specialty Insurance Comfanilectively, "Hartford"), acknowledg

D

SO

d

its obligation to defend the Archdiocese with regpe First State Insurance Company Policy| No.

927616 (effective 1/1/1979-1/1/1980)Hartford acknowledged that the Named Insu
Endorsement in that policy included as Insureds:

It is agreed that the Named Insured is as follows:
Boy Scouts of America
National, Regional and All Local Councils
All Scout Officials, Professional and Non-Professib Employees, Sponsorg

red

&

Charter Organizations, Donors & Volunteer Workexhdther registered or npt)
solely with respect to scouting activities and asess over other valid gnd
collectible insurance, Certificate Holders by sfieadiequest, any Leasing Dedler

as respects Automobiles leased by Boy Scouts ofrisare

1 SeeBOY SCOUTS OF AMERICA AND DELAWARE BSA, LLC et al(Bankr. D. Del. 20-

10343), Claim No. 6436 at 8-11 (summarizing clareisvant to the BSA and the BSA Insurance

Policies).

2 See, e.g.Declaration of Robert T. Kugler ("Kugler Dec."x.EC at 2.
3E.g., 0.

4 Kugler Dec. Ex. D at 2.

51d.
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The Archdiocese has consistently taken the posthanit is an insured under that and sin
provisions in numerous other BSA Insurance Polidiesther, the Committee has been not|
that another of BSA's Insurers (Insurance CompahyNorth America, or "INA") h3
acknowledged a defense obligation for the Archdseder at least some of the claims implicg
its coverage periotiThe 1981 — 1982 INA Primary Policy, for exampl&tes, under the hea
"PERSONS OR ENTITIES INSURED," that "[t]he unquid word "Insured” includes: (a) T
Named Insured, named in the Declarations of thigcyio(b) Scout Officials and employe
whether or not registered with the Boy Scouts ofefisa; units and their sponsors (cha
organizations), and all volunteers workers . . ."

On February 18, 2020, the BSA filed for relief end¢hapter 11 of title 11 of the Uni
State Code in the Bankruptcy Court for the DistatiDelaware (the "BSA Bankruptcy™)Or
November 13, 2020, the Archdiocese filed a prootlafim in the BSA Bankruptcy assert
(i) claims for contribution as to any BSA claimg fehich the Archdiocese contributes payn
in this chapter 11 case, and (ii) claims for cogeras an insured under the BSA Insur
Policies®

On April 16, 2021, the BSA and Hartford filed restiof a Settlement Agreement
Release in the BSA Bankruptcy (the "Hartford Settet")? As part of the Hartford Settlemg
the BSA agreed to sell-back to Hartford all insweapolicies issued by Hartford to the BSA

"Hartford Policies")t? In addition, the Hartford Settlement requires tHattford be provided wi

® See, e.gKugler Dec. { 10.
" The BSA cases are jointly administered under 28s£0343 (Bankr. D. Del.).

8BOY SCOUTS OF AMERICA AND DELAWARE BSA, LLC et al(Bankr. D. Del. 20-1034]
Claim No. 6436.

®BOY SCOUTS OF AMERICA AND DELAWARE BSA, LLC et al(Bankr. D. Del. 20-1034
ECF No. 2624.

10 gpecifically, the Hartford Policies are descriliethe Hartford Settlement as:
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the protection of any releases and channeling atjons provided under the BSA's plar
reorganizatiort! Both the policy buy-back and the proposed plagasds allow Hartford to esc
its obligations to the Archdiocese as an Insuredeurthe Hartford Policies. The arranger
channels the Archdiocese's rights under the HalfRmlicies to a trust and limits the Archdiog
recovery to an unspecified allocatléof the trust's corpus.

On June 8, 2021, the Committee requested thardtaliocese provide a written analy
and response to the Hartford Settlement and the'88lan to reorganiz€. Counsel for th

Archdiocese refused to provide a written respolmgeinstead, on June 8, 2021, scheduled a |

conference with counsel to the Committee to disthies#rchdiocese's justifications for inactit.

On the call held on June 11, 2021 12:00 PM (Centitad Archdiocese's counsel stated thg

Debtor would be taking no action in the BSA caserieserve the estate's rights under the

(i) any and all liability insurance policies, knownd unknown, issued or allegedly isS

by Hartford to the BSA as the first named insurediuding each of the insurance poli¢

identified on Exhibit 1, and (ii) the BSA’s Intetesin any and all liability insuran
policies, known and unknown, issued or allegeddyiésl by Hartford to any other Per
that afford the BSA coverage with respect to Ab@aims; provided, however, ti
"Hartford Policies" shall not include (i) any panti of workers’ compensation policies W
respect to Claims not discharged by the Plan amdlated to Abuse Claims or (ii) g
portion of automobile liability policies with resgteto Claims not discharged by the R
and unrelated to Abuse Claim.

BOY SCOUTS OF AMERICA AND DELAWARE BSA, LLC et al(Bankr. D. Del. 20-10343
ECF No. 2624 at 8.

11d. at 17.

12 See, e.g.Qbjection Of The Tort Claimants’ Committee To Dmist Motion For Entry Of A
Order (i Approving The Disclosure Statement And TH@m And Manner Of Notice, (|
Approving Plan Solicitation And Voting Procedurdsi) Approving Forms Of Ballots, (i
Approving Form, Manner And Scope Of Confirmationtides, (v) Establishing Certain Deadli
In Connection With Approval Of The Disclosure Stagnt And Confirmation Of The Plan, A
(vi) Granting Related Relief, Boy Scouts Of Amer&iad Delaware BSA, LLC et al., (Bankr.
Del. 20-10343), ECF No. 3526 at 25-26 (describmadequacy of disclosure with regard tg
Hartford Settlement including the amount and alimcaof proceeds).

13 Declaration of Robert T. Kugler ("Kugler Dec.")Bx. A.
14 Declaration of Robert T. Kugler ("Kugler Dec.")Bx. B.
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Insurance Policie¥. The Archdiocese stated that it was satisfied thighreleases it would rece
under the BSA's plan and settlement proposals @madfit a fair trade in return for foregoing

rights under the Hartford Policiéé The Archdiocese also noted it would not seek foree th

ive

its

117

automatic stay in this chapter 11 case to protextirchdiocese's rights as an Insured because it

believed the cost of these actions outweighed theiefit to the estafé. The Committee canr
sit idly by as the Archdiocese's rights under inasge policies that could yield millions of dol
in recoveries are eliminated, in exchange forasds that do not provide any benefit tg
Archdiocese's creditors. The Committee thus refycasks the Court to grant the relief sot
by this Motion.

REQUEST FOR RELIEF

The Committee requests standing and authoritgttombehalf of the Archdiocese ang
bankruptcy estate to enforce the automatic stayawtéct the Archdiocese's rights under the
Insurance Policies. At this stage, the Committdebes that it will be sufficient to seek an ot
from this Court (i) identifying the Archdiocesergerest in BSA Insurance Policies as an as

the Archdiocese's bankruptcy estate, and (ii) refadiffirmatively that the automatic stay apg

ot
ars
the

ight

| its
BSA
der
set of

lies

to such estate assets. To be clear, the Commitieg bt intend to seek authority to pursue an

adversary action to determine coverage under th& IBSurance Policies or liability of the B
Insurers for Survivor claims at this time. The Coitbee merely wishes to preserve the status
until a confirmable plan is proposed in this cas#jch plan will address and resolve
Archdiocese's rights under the BSA Insurance Rasici

ARGUMENT

151d. §5.
1%1d. 16.
7d. 1 7.
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"A creditor dissatisfied with the lack of action the part of the debtor-in-possession
petition the court to compel the debtor-in-posses8d act or gain court permission to institutq
action itself.8

Courts consider four factors when deciding to geaoreditor's request to pursue a clg
on behalf of the debtor's estate:

1. Whether a demand has been made upon the silgtatd¢horized party to take
action;

2. Whether the demand is declined:;

3. Whether a colorable claim that would benefé #state if successful exists,
based on a cost-benefit analysis performed bydhet;cand

4. Whether the inaction is justified in light ket debtor-in-possession's duties in
a chapter 11 cagé.

Central to the Court's inquiry is whether the Cattee's request "would forward
reorganization effort, or to the contrary, might dedetriment® The Committee's propos
actions carry a minimal cost, but have the potétdieeturn millions to the estate. For the real
that follow, the Court should grant the Committegharity to protect the Archdiocese's rig

under the BSA Insurance Policies.

8 n re Spaulding Composites Co., In207 B.R. 899, 903 (B.A.P. 9th Cir. 199%ge also In
Curry & Sorensen, In¢.57 B.R. 824, 828 (B.A.P. 9th Cir. 1986)("[l]f aaggrieved credit
believes that the debtor-in-possession has fadeflfill its duty to prosecute actions, then
creditor must bring this to the attention of theitdoy an appropriate motion. This promotes
fair and orderly administration of the bankruptsyate by providing judicial supervision over
litigation to be undertaken.").

19In re Roman Cath. Bishop of Great Falls, Monta®84 B.R. 335, 338-39 (Bankr. D. M(
2018) (citingIn re Yellowstone Mountain Club, LL.Q009 WL 982207 *6 (Bankr. D.Mo
2009));see alsd_ouisiana World Exposition v. Fed. Ins. C858 F.2d 233, 247 (5th Cir. 19

may

» the

lim

he
sed
50NS

jhts

e
DI
the
5 the
the

nt.
nt.
38)

("While the circumstances under which a creditcoshmittee may sue are not explicitly spelled

out in the Code, the bankruptcy courts have gelgeeduired that the claim be colorable, tha
debtor-in-possession have refused unjustifiablpucsue the claim, and that the committee
receive leave to sue from the bankruptcy court.").

201n re Curry & Sorensen, Inc57 B.R. 824, 828 (B.A.P. 9th Cir. 1986).
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. The Committee Demanded the Archdiocese Enforce thautomatic Stay and the

Archdiocese Refused.
The first two factors are clearly satisfied. Then@nittee requested, in writing on Jun
2021, that the Archdiocese take action (or expisinnaction) to protect its interest in the B

Bankruptcy. During the June 10, 2021 meeting ohsel the Archdiocese's attorneys made

174

e 8,
SA

clear,

by both their refusal to provide a written respoasé their affirmative verbal statements, that the

Archdiocese would not seek to enforce the stayatept the estate's interest in the BSA Insui

Policies?!

Il.  The Committee Requests Authority to Pursue Plausilel Claims.

The Committee satisfies the third factor becahsgtoposed actions to define and ent

ance

orce

the automatic stay are "colorable" and will prow@due to the estate. A creditor's proposed gction

is "colorable" if it would survive a motion to disss??> Establishing a colorable claim is a
standard that is easily m&tTo meet this standard, the Committee need onlwghat, with th

alleged facts taken as true, it would have a pia@silaim or cause of actidfi.

21 Kugler Dec. 11 3-7.
221n re Roman Cath. Bishop of Great Falls, Montaf&4 B.R. 335, 339 (Bankr. D. Mont. 20

ow

117

18)

("[T]he Diocese does not dispute that the Commigtelaims challenging the affiliates' interests

are indeed colorabléeg., that they could surely survive a motion to disiiis
23 See, e.g., Adelphia Comm’ncs Corp. v. Bank of A& (In re Adelphia Commc’'ns Cor

p.),

330 B.R. 364, 376 (Bankr. S.D.N.Y. 2005) (holdimhgttthe requisite standard for presenting a

"colorable” claim is not a difficult one to meeDfficial Comm. of Unsecured Creditors v. Hud
United Bank (In re America’s Hobby Ctrd23 B.R. 275, 288 (Bankr. S.D.N.Y. 1998) (obser
that only if the claim is "facially defective" shidustanding be denied).

24 E.g.,Ashcroft v. Igbal556 U.S. 662, 678 (2009) ("[A] complaint must aintsufficient factu
matter, accepted as true, to state a claim tof tbke is plausible on its face.") (citations omd})
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a) The Committee has a Colorable Claim that the BS&Aramce Policies Are Prope

of the Bankruptcy Estate.

rty

The automatic stay prohibits "any act to obtaisgession of property of the estate or of

property from the estate or to exercise contror gveperty of the estaté>It is well-settled la
that policies insuring debtor entities constituteperty of such debtors' bankruptcy estafdsig
also well-settled that an insured may enforce gqliovisions made for its benefi.

If this Motion is granted, the Committee will seefders from the Court confirming t
the Archdiocese's rights as an insured under th& IBSurance Policies are indeed propert
this estate and protected by the automatic fajhe Committee has stated a colorable ba
pursue such an order. Specifically, the Committae presented facts demonstrating (i)
existence of BSA Insurance Policies; and (ii) thet that the Archdiocese is an insured undg
BSA Insurance Policies.

The Archdiocese has a distinct and independerdl legerest in the BSA Insurar

v

hat

y of

5iS to
the

or the

ce

Policies, and the Archdiocese's interest is prgpeftthe Archdiocese's bankruptcy estite.

Moreover, it is the Committee's understanding thaty of the BSA Insurance Policies havy

2511 U.S.C. § 362(a)(3).
26 1n re Spaulding Composites Co., In207 B.R. 899, 906 (B.A.P. 9th Cir. 1997).

27 Northwestern Mut. Ins. Co. v. Farmers' Ins. Grpidp Cal. App. 3d 1031 (4th Dist. 1978}
also New Hampshire Ins. Co. v. United Sta@%F.3d 1193, 1996 WL 436509 at *4 (9th
1996)(unpublished)("[T]he United States is entittedan additional insured to enforce the t
of the policy against the insurer as a third paggeficiary even though it was not an actual |
to the insurance contract.").

28 In re Petters Co., In¢.419 B.R. 369, 376 (Bankr. D. Minn. 2009) (recagng that "an
individual insured has a contractually-distincttgsathat runs directly between itself and
insurer," so that "the right to receive paymentaarovered claim [is] the property of that insy
itself"); see also In re Circle K Corp121 B.R. 257, 261 (Bankr. D. Ariz. 1990)("[A]ctis ‘relate

e NO

1%

Cir.
erms
varty

y
the

ired

=8

to’ the bankruptcy proceedings against the insareagainst officers or employees of the debtor

who may be entitled to indemnification under sucloliqy or who qualify as

[an] additional [insured] under the policy are ®dtayed under section 362(a)(3).").

291n re Petters Co., Inc419 B.R. at 376.
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aggregate policy limits and afford significant crage per occurrence for both BSA and
Archdiocese.

Assuming for purposes of this Motion that all faets alleged in support of this Mot
are true, the Committee has established a colodaim that the BSA Insurance Policies
property of the estate, and the Court should patmaitCommittee to pursue actions to confirn
estate's interests.

b) The Committee has a Colorable Claim that the Hadtf&ettlement Disposes

Property of the Estate

The automatic stay prohibits acts to obtain passasf property interests of the debt
Courts consistently hold that an attempt by a ecod to settle or payout proceeds on insuf
rights belonging to the estate is a violation @& #utomatic stay:

Property of the estate is defined in § 541 aslégjal or equitable interests of the

debtor in property (wherever located) as of the memcement of the case.” It

includes intangible or contingent interests of tebtor as well as intangible
property itself. If these insurance proceeds aopgmty of the bankruptcy estates,
the litigation and arbitration proceedings, to thetent they seek monetary

judgments or reach monetary settlements payahte tihe proceeds, would be acts
to obtain property of the estate.

While this is an unusual case in which the antigidactions of one bankruptcy debtor (BSA)
impact the estate of another bankruptcy debtor Arietidiocese), there exists no bankruptcy
bankruptcy exception for violations of the automatiay>? Accordingly, the Hartford and ot

BSA insurers cannot buyback the BSA Insurance leglior secure a release of its obligatiol

3011 U.S.C. § 362(a)(3)(2020).
3n re Metro. Mortg. & Sec. Co., Inc325 B.R. 851, 855 (Bankr. E.D. Wash. 2005).

32 palmdale Hills Prop., LLC v. Lehman Commer. Pajec, (In re Palmdale Hills Prop., LLY
654 F.3d 868, 875-6 (9th Cir. 2011) (actions takgne debtor in its bankruptcy case that g
the rights of another debtor in its bankruptcy castate the automatic stay in the latter deb
bankruptcy case).
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the Archdiocese without first obtaining leave frdhis Court®® The Committee has state
colorable claim that such settlements would viotageautomatic stay and the Court should (
the Committee authority to protect the estate.
c) The Committee has a Reasonable Basis to Believ¢hda&8SA Bankruptcy Case \
Continue to Threaten Property of the ArchdioceEstste.

The BSA has already entered into one settlement itas likely to enter into additior
settlements and proposals, that divest the Arcledeof its interests under BSA Insurance Po
as part of the BSA Bankrupté§Further, the BSA Insurers apparently do not idtenseek lea
of this Court before doing so. It is therefore rss@y to make clear through an affirmative g

order that the Archdiocese's interests in the BS8#udance Policies constitute property of

Archdiocese's bankruptcy estate and that suchesteare thus subject to the automatic stay.

[l The Archdiocese's Inaction Is Unreasonable under & Circumstances.

The fourth factor requires that the Court analyze Debtor's refusal to act by weigh
the costs of the proposed actions against the ibéoghe estate. Analyzing a debtor's refus
take action with respect to estate assets "focoseshether a clear benefit to the estate c:
identified or whether only insignificant benefiteuld be realized® A court should not, howev

conduct a mini-trial to evaluate a request for\dgive standing, but instead weigh the pote

33 In re Forty-Eight Insulations, Inc133 B.R. 973, 979 (Bankr. N.D. Ill. 1998ff'd, 149 B.R.

860 (N.D. Ill. 1992) (denying injunction in favof msurer that would abridge the rights of n
debtor additional insured to seek coverage frominkarer) ("Additional insureds possess
same rights as the named insureds under an [sigjance policies.").

34BOY SCOUTS OF AMERICA AND DELAWARE BSA, LLC et al(Bankr. D. Del. 20-
10343), Fourth Amended Chapter 11 Plan of Reorgéiniz, Doc 5484 at 101-107 (providing
insurance related injunctions).

3% In re Foster 516 B.R. 537, 542—43 (B.A.P. 8th Cir. 2014ffd, 602 Fed. Appx. 356 (8th Qi

2015).
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costs against the plausible benefits of the acdfiofo justify its requests and overcome
Archdiocese's protests, the Committee must onlywstimat its proposed actions represe
sensible expenditure of the estate’s resoutcelere, the Committee seeks only to establis
affirmative Order of this Court, that the Debtorights as an Insured under BSA Insurg
Contracts are property of this bankruptcy estatethus subject to the automatic stay imposg
11 U.S.C. § 362.

A debtor-in-possession owes fiduciary duties te@neglitors and must act with diligencs
preserve the assets of the bankruptcy edlafbe Archdiocese has provided no formal wr
statement to the Committee to justify its inacti®he statements from Archdiocese's couns
the issues are not grounded in the applicable fants relevant law. At the outset of
bankruptcy, the Archdiocese supported the purguts sights under the BSA Insurance Polig
as demonstrated by the Archdiocese's decisiortmisglaims to the BSA Insurers and as det
in the coverage correspondence between the Arabskiecounsel and the BSA Insurers attg
to this Motion. The Archdiocese now asserts théibas to protect the Archdiocese's insly
interest would cost the estate millions and wowddublikely to produce any different result.
the best of the Committee's understanding, no &etvent or substantive change in the Del
analysis of the assets at issue has occurredtsiacaitset of the case that accounts for the D'
change in position.

Further, the Committee does not seek authoritplitain coverage declarations o

liquidate claims into judgments. At this time, tBemmittee seeks authority only to obtair

3¢ See, e.g., In re Adelphia Comm'ns. Co830 B.R. 364, 386 (Bankr. S.D.N.Y. 2005).
371d.
38n re Curry & Sorensen, Inc57 B.R. 824, 828 (B.A.P. 9th Cir. 1986) ("[T]heldor's directo

bear essentially the sarfiduciary obligation to creditors and shareholders as watidistee for

a debtor out of possession . . . Sge generally Commodity Futures Trading Comm'nemitaub
471 U.S. 343, 355 (1985)("The fiduciary duty of thestee runs to shareholders as well
creditors.").
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order stating that the insurance assets at isps@an the Debtor's bankruptcy estate and th
a result, the automatic stay applies to such asSeted another way, the Committee seeks
to preserve the status quo, so that any potemarage litigation or pursuit of insurance proc
remain available to the estate later in the case.

Based on detailed elements of the Debtor's inseramalysis shared with Commi
counsel in 2019, as well as oral analysis shar¢i the Committee by Debtor professionals

Committee concluded early in this case that the B®Arance Policies have a value of mill

of dollars to this estate. It will not cost the Quitiee millions of dollars to secure an order sigti

that the insurance assets at issue are subjetietautomatic stay. The Committee shoul
permitted to proceed in the limited manner ideatifin this Motion.
CONCLUSION

The Committee seeks authority to clearly defimetgxrt, and preserve assets of the 4
on behalf of its constituency. Such an effort isdamental to every bankruptcy case and
cornerstone of the Bankruptcy Code. Although thehd8liocese has filed a claim in the B
bankruptcy case memorializing its interest in BS$&urance policies, it is unwilling to tg
additional action to preserve and protect the sigiitissue. The Committee asks for standi
defend the rights of the Archdiocese in these mste policies. If standing is granted
Committee will seek an order (i) identifying thecAdiocese's interest in BSA Insurance Pol
as an asset of the estate, and (ii) stating affiusly that the automatic stay applies to suchtg
assets. The Committee's proposed actions are i@ascend necessary under the circumsts
and will cost the estate little, particularly compa to the potential value of the estate ass
issue. For these reasons and others set forth aibev@ourt should grant the Committee derivg

standing.
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RESPECTFULLY SUBMITTED this 21day of July 2021.

STINSON LLP

/sEdwin H. Caldie

Edwin H. Caldie
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Robert T. Kugler (MN #0194116)

Edwin H. Caldie (MN #0388930)

STINSON LLP

50 S 6th Street, Suite 2600

Minneapolis, MN 55402

Tel: (612) 335- 1500

Robert.Kugler@stinson.com

Ed.Caldie@stinson.com

Counsel for the Official Committee of Unsecuredditoes

IN THE DISTRICT COURT OF GUAM
TERRITORY OF GUAM
BANKRUPTCY DIVISION

Inre: Chapter 11 Bankruptcy
ARCHBISHOP OF AGANA, Case No. 19-00010

a Corporation Sole, ORDER GRANTING MOTION OF THE
OFFICIAL COMMITTEE OF

Debtor. UNSECURED CREDITORS FOR
DERIVATIVE STANDING TO ENFORCE
THE AUTOMATIC STAY AND TAKE
OTHER ACTIONS

This matter is before the Court on the motion (tletion") of the Official Committee ¢
Unsecured Creditors (the "Committee") for derivatstanding to enforce the automatic stay
take other actions. Based on the Motion, the filesprds, and proceedings in this matter,

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Committee has made a demand on the debtor Bhadybof Agana (the "Debtor")
take action to enforce the automatic stay imposetilbU.S.C. § 362 with respect to
debtor's interest in certain insurance policiesyiance proceeds, rights as an insured

any insurance policies, and/or any similar insueainterest of the estate.
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2. The Debtor has refused to take action as requéesgtdte Committee.
3. In its Motion, the Committee has stated and pldusibscribed the following:
a. that certain insurance rights and interests obiletor defined in the Motion as
"BSA Insurance Policies" are property of the Delstestate;
b. that the automatic stay protects the Debtor's sigiitd interests in the B
Insurance Policies;
c. that there are pending actions outside of this Ciat purport to dispose of
Debtor's rights and interests in the BSA Insurdpalcies;
d. that taking action to protect the Debtor's rightd aterests in the BSA Insura

Policies has the potential to achieve a substasald to the estate;

the

he

nce

e. that the cost to protect the Debtor's rights andrasts in the BSA Insurance

Policies is not more than the potential benefitsl a

f. based on the costs of acting and potential benefitee estate, the Debtor is

not

justified in refusing to protect its rights andargsts in the BSA Insurance Poligies.

4. There is a sufficient basis in law and fact to gjtae Committee standing to act on be
of the Debtor to protect the estate's insurandgsignd interests.

5. Nothing in this Order is a finding, determinatiar, conclusion as to the Committe

half

pe's

claims in the Motion, other than that they are pibly asserted for purposes of the Motion.

6. Nothing in this Order shall be construed to in aray abridge or determine the rights
any party as to the claims asserted by the Comamittéhe Motion.
IT IS HEREBY ORDERED:
The Committee's Motion is GRANTED as follows.

7. The Committee is granted standing and authoritya¢b on behalf of the debtor-
possession to seek an order from this Court stahiag (i) the Archdiocese of Agan

interests under insurance policies issued to theRmuts of America constitute an a
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of the Archdiocese of Agana's bankruptcy estatd;(@nthe automatic stay imposed
11 U.S.C. § 362 applies to the Archdiocese of Agamerests under insurance poli

issued to the Boy Scouts of America.

SO ORDERED.
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