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viable local market, the American Football League would certainly do
so. Although clubs may be able to capitalize on “brand loyalty” to
obtain some stadium subsidies from the local government in their cur-
rent location, their ability to use the threat of relocation will be sig-
nificantly blunted in three related respects. First, most truly viable
open markets will disappear as rival leagues expand. Second, in open
markets realistically capable of supporting only one major league
club, the willingness of taxpayers to provide subsidies to attract a ma-
jor league term will be 31gmﬁcant1y diminished as rival leagnes com-
pete to become the new entrant in the market.”” Third, the home
crowd will be less willing to provide subsidies to keep their current
team if they know that (a) there is no rival city keen to subsidize a
relocation and (b) if the home team moves, an expansion team from
another league may well be forthcoming. n

Although the significant brand loyalty developed by existing
clubs means that entry is not costless and risk-free, the ability of club
owners to engage in business practices that increase profits at the ex-
pense of responsiveness to consumer demand would be significantly
inhibited by the ability of rival leagues to add franchises to compete
with established clubs—most likely by directly competing with estab-
lished clubs in large metropolitan areas (e.g., a new team in Brooklyn
or the San Fernando Valley) or indirectly competing by adding a new
club in the same region (e.g., a team in Columbus if Cincinnati or
Cleveland were faltering), and even in extreme situations by directly
competing in small markets for the eventual natural monopoly in that
local market.” If one league becomes 51gn1ﬁcant1y imbalanced, so
that certain teams do not have a “regularly recurring reasonable hope
of reaching post-season play,”” rival leagues can exploit this imbal-
ance—both by entering new clubs in local markets of the cellar-
dwellers, and by reaping larger television ratings nationwide for their
more-exciting championship seasons. If one league persists in
toleratmg 1nefﬁ01ent management in a significant market so that its
product is degraded,™ this creates opportunities for rival leagues. Of

™ The saga of the Houston Oilers/Tennessee Titans illustrates this point. The Oilers were
founded in 1959 as part of the maverick American Football League. At the same time, the
incumbent NFL had awarded one of its own franchises to Houston. The market was insufficient
to support two teams, so the Oilers prevailed by offering to spend money to refurbish a local
stadium (the NFL franchise went to Minnesota). Four decades later, with no rival league to
engage in bidding, the same team owner relocated the franchise to Tennessee for nearly $250
million in subsidies. See HOUSTON PosT, Oct. 30, 1959, §5, at 2; Gordon Forbes, Oilers Ready
to Pull Trigger on Move, USA TODAY, Nov. 2, 1995, at 4C.

7 For this reason, at least three leagues might be preferable.

7 Cf. Union Leader Corp. v. Newspapers of New England Inc., 284 F.2d 582, 584 n.4 (1st
Cir. 1960) (stating that even in natural monopoly markets, the public has an interest in competi-
tion, “even though that competition be an elimination bout”).

? The phrasing is from a recent report of outside experts commissioned by Major League
Baseball owners. Richard C. Levin et al., The Report of the Independent Members of the
Commissioner’s Blue Ribbon Panel on Baseball Economics 5, at http:/www.mlb.com/mlb/
downloads/blue_ribbon.pdf (July 2000).
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product is degraded,” this creates opportunities for rival leagues. Of
course, constant entry and re-shuffling of major leagues is not the
most likely scenario—rather, the threat of entry is likely to impel ex-
isting clubs in a reorganized structure of competing leagues to con-
form their business practices to consumer demand.

Rival leagues would dramatlcally increase competition, and
prevent further consumer exploitation, in the broadcasting market.”
Absent inter-league collusion, each league would face considerable
pressure to appeal to out-of-market fans by providing attractive pack-
ages of games without regard to territorial exclusivity. Each league
would face considerable competitive pressure to maintain their broad-
casts on over-the-air television, a matter of concern in light of the pro-
hferat10n of games now solely available on a pay-per-view basis in
Europe,”® and suggestions by astute observers that the future for
American sports lies in that direction.”

Rival leagues would also significantly inhibit consumer vic-
timization through labor stoppages. Player unions would likely find it
in their interest to individually bargain with each league and, if at a
labor impasse, to strike one league while continuing to play for the
other leagues. This tactic would make it more likely for compromises
to be reached; even if season-disrupting strikes were to occur, fans of
struck or locked-out clubs would at least have the benefit of being
able to watch telecasts from other major leagues.

2. Legal Theories to Support a Divestiture Remedy

Although divestiture would provide significant benefits to con-
sumers, and thus would make sound competition policy to be effectu-
ated through specific legislation,” plaintiffs would probably need to

* Unlike typical “franchises,” because sports leagues are run by the club owners and not a
single independent entity, club owners face no threat of expulsion from the league for misman-
agement and even voluntary central-league efforts to remove an owner only occur in the most
egregious cases, such as Cincinnati Reds owner Marge Schott’s erratic personal behavior (in-
cluding blatantly racist comments) or Philadelphia Eagles owner Leonard Tose’s significant
non-sports gambling debts. Only a league run by club owners in their own interests would
tolerate the continuing ineptitude of Los Angeles Clippers’ owner Donald Sterling. See, e.g.,
Richard Hoffer, The Loss Generation, SPORTS ILLUSTRATED, April 17, 2000, at 58 (“[The Clip-
pers’] helplessness, so practiced and so dependable, is clearly the work of just one man—we’re
thinking of Donald Sterling here.”).

" At least for baseball, football, and basketball. Hockey ratings may be too small in the
United States to benefit from inter-league competition, although such competition would clearly
benefit consumers for the other reasons detailed in this part, and, although beyond the scope of
this article, benefit Canadian consumers.

% See Stefan Szymanski, Sport and Broadcasting 11 (Oct. 2000) (mimeograph, on file
Imperial College Management School).

7 This was one of the major insights made by former baseball commissioner Francis
(Fay) Vincent at a recent symposium on contemporary issues facing baseball at Cardozo Law
School.

7 See Ross, supra note 9.
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prove willful monopolization or conspiracy to monopolize in viola-
tion of the Sherman Act to secure a court-ordered divestiture. Gov-
ernmental or private plaintiffs can muster some strong arguments to
demonstrate monopolization, although substantial obstacles exist to
such a finding.

(a) Major League Baseball

The history of baseball provides strong evidence that Major
League Baseball both unlawfully conspired to restrain trade, and will-
fully acquired and maintained monopoly power, in violation of the
Sherman Act. As the nineteenth century closed, the National League
was recognized as the sole “major” league of baseball, created as the
first closed league with fixed schedules and contracts. In 1901, they
faced their first serious rival as Ban Johnson transformed the minor
Western League into a major American League and began competing
for players and consumer patronage. Vigorous rivalry was ended in
1903 through a “Peace Agreement” that gave the American League
co-equal status and collusively ended all rivalry between the
leagues.79 In 1914, an innovative Federal League was created, de-
signed to take advantage of severely exploitive labor restraints agreed
to by National and American League owners and to attract fans
through new stadia (including what is now known as Wrigley Field in
Chicago). The league was crushed, however, first by a series of
predatory tactics, and finally (when federal judge Kenesaw Mountain
Landis simply refused to grant any relief in an antitrust suit filed
against the National and American Leagues) by a settlement.®® After
World War II, clubs in the Mexican League began to compete in the
labor market, with some speculation that if successful the league
might locate additional clubs in the United States; this competition
was also crushed through an agreement among National and Ameri-
can League owners to blacklist any player who jumped to the rival
league.®’ The last serious potential entrant who sought to compete
with the National and American Leagues was the legendary Branch
Rickey, who developed a Continental League in the late 1950s. His
efforts to compete were shackled by a sudden decision of the estab-
lished leagues to expand for the first time ever, into four of the eight
markets where Rickey planned to establish clubs, as well as by the
established leagues’ maintenance of agreements with minor league

?  See THE BASEBALL ENCYCLOPEDIA 15 (Macmillan, 10th ed. 1996).

8 See Lionel S. Sobel, PROFESSIONAL SPORTS & THE LAW 4 (1977) (“The so-called
‘Peace Agreement’ was in reality a death certificate, for it provided that the American and Na-
tional Leagues were to pay the owners of Federal League teams $600,000 to dissolve it.”). For
a complete discussion of the rise and fall of the Federal League, see id. at 1-7.

8 Seeid. at 7-19.
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clubs that unlawfully foreclosed any new entrant from attracting suf-
ficient players to compete meaningfully.®

Under established antitrust precedents, each of these acts con-
stitutes Sherman Act violations. Even before passage of the strength-
ened anti-merger provisions of section 7 of the Clayton Act, it was
ille%al to agree to merge a market’s two firms into a single monopo-
list.”” Maintaining a monopoly through business practices whose
profitability depends on successfully excluding nvals is the essence of
willful monopolization in violation of section 2.* Entering into ex-
clusive agreements that prevent entrants from obtaining inputs (in this
case labor) necessary to compete constitutes an unreasonable restraint
of trade under §1 and monopolization under section 2.¥

The major legal obstacle to relief is the Supreme Court’s 1972
decision in Flood v. Kuhn,*® which rejected an antitrust challenge to
baseball’s traditional reserve clause limiting competition for players’
services. The five-justice majority justified its decision by referring
to baseball’s “unique characteristics and needs” and Congress’ “posi-
tive inaction” in failing to legislatively overturn two 7previous deci-
sions holding baseball exempt from the Sherman Act.®” The case for
why the Supreme Court should recons1der this decision in a properly
pleaded case has been detailed elsewhere® and will only be summa-
rized here. In short, Flood was a context-specific case where the ma-
jority concluded (1) that the reserve clause was a special characteris-
tic essential to the continuation of our National Pastime, (2) that the
antitrust laws as they were interpreted as of the early 1970s would
have condemned this essential labor restraint as per se illegal, and (3)
that Congress shared the justices’ views on these matters. In light of
recent standards the Court has established for reconsidering statutory
interpretation precedents that experience has shown to be inconsistent

2 See Ross, supra note 9, at 719-21.

8 See N. Securities Co. v. United States, 193 U.S. 197 (1904) (prohibiting the merger of
the Great Northern and Northern Pacific Railway companies, which had competing and substan-
tially parallel lines from the Great Lakes and the Mississippi River to the Pacific ocean at Puget
Sound).

¥ The Supreme Court has said that a defendant’s conduct is characterized as illegally
predatory when it attempts “to exclude rivals on some basis other than efficiency.” Aspen Ski-
ing Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585, 605 (1985) (citing ROBERT H. BORK,
ANTITRUST PARADOX 138 (1978)). Absent natural monopoly markets, conduct that is only
profitable if monopoly profits can be recouped is not efficient.

8 See United States v. Aluminum Co. of Am., 148 F.2d 416, 430 (2d Cir. 1945) (provid-
ing a classic example where Aluminum Co. (ALCOA) formed contracts to deny its rivals the
use of water). In the sports context, the use of contracts to preclude rivals from access to play-
ers was expressly enjoined in Philadelphia World Hockey Club v. Philadelphia Hockey Club,
351 F. Supp. 462 (E.D. Pa. 1972).

8 407 U.S. 258 (1972).

¥ Id. at 282-84.

8 See Stephen F. Ross, Reconsidering Flood v. Kuhn, 12 U. MIAMI ENT. & SPORTS L.
REV. 169 (1995).
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with social welfare,* plaintiffs could establish that (1) since 1973 it
has become clear that a reserve clause is not essential for the con-
tinuation of our National Pastime, (2) in light of the NCAA decision,
the antitrust laws will be interpreted in a flexible manner to permit
any procompetitive agreements that clubs owners need to promote
their product, and (3) Congress has no “positive” view on the con-
tinuation of the antitrust exemption.

Plaintiffs wishing to pursue a claim against Major League
Baseball would be well advised to carefully craft a complaint that
provides a judge with as many damaging factual allegations against
Major League Baseball as possible, so that judges reviewing a motion
to dismiss the claim under Federal Rule 12(b)(6) for failure to state a
claim, in light of Flood, will have to accept these facts as given.
Plaintiffs should also rely upon the procedural precedent in Flood
itself, where the district judge, prior to reaffirming baseball’s exemp-
tion, recognized that the continued vitality of the exemption was fact-
based and thus a full trial was required.””

¥ See, e.g., Patterson v. McLean Credit Union, 491 U.S. 164, 174 (1989).

% Several years ago, legislation reported by the House Judiciary Committee concerning
player restraints was accompanied by a report that sharply criticized baseball’s exempt status
and emphasized that the failure to propose broader legislation was due to the press of legislative
business and was not an endorsement of judicial precedents. H. R. REP. No. 103-871, at 14-15
(1994). Although this legislation was not acted upon by the Senate, Congress subsequently did
enact the Curt Flood Act of 1998, providing without changing the antitrust laws in any other
way, that agreements among owners relating to major league baseball players are subject to
antitrust scrutiny. 105 Pub. L. No. 297, 112 Stat. 2824 (1998). When the Curt Flood Act was
being considered, sponsors of the legislation also made clear that the legislation had no effect,
one way or the other, on the applicability of a judicial exemption for franchise relocation deci-
sions. See 144 CONG. REC. S 9621-01 (daily ed. July 31, 1998) (remarks of Senators Hatch,
Leahy, and Wellstone). These sponsors’ statements are particularly reliable indicators of con-
gressional intent. Not only do these statements match the best reading of the text of the statute
(Section 27 of which provides that “[N]o court shall rely on the enactment of this section as a
basis for changing the application of the antitrust laws to any conduct . . . other than [labor
restraints]”), but the statements took place in the context of Senate consideration of the legisla-
tion under unanimous consent procedures. Senator Wellstone was concerned about pending
litigation brought by the Minnesota Attorney General against baseball. See Minn. Twins P’ship
v. Minn., 592 N.W.2d 847 (Minn. 1999), cert. denied, 528 U.S. 1013 (1999) (finding that the
Minnesota Twins’ attempts to relocate the team was exempt from state and federal antitrust
laws). Had he not received assurances that the ordinary meaning of the text did not prejudice
this case, his objection to further proceeding would have killed the legislation.

91 See Flood v. Kuhn, 312 F. Supp. 404, 406 (S.D.N.Y. 1970) (“To obtain a clear view,
the proper judicial course requires . . . full consideration of all the facts best adduced at trial.”),

In addition to the perceived need to protect an essential characteristic of baseball neces-
sary for the sport’s continued existence, Flood also expressed a concern that courts are ili-
equipped to apply antitrust laws to baseball, because overturning baseball’s exemption may
arguably subject owners unfairly to treble damage liability for conduct they assumed to be law-
ful, and that the more open procedures giving all interested parties the ability to participate, such
as those provided through congressional hearings, provides a superior means of determining the
public interest in baseball regulation. Flood, 407 U.S. at 279 (citing Radovich v. NFL, 352 U.S.
445, 450-52 (1957)). It is not clear whether these concerns are independent of, or simply sup-
plementary to, the Court’s primary concerns with protecting baseball’s unique and essential
characteristics from the rigid review of contemporary antitrust doctrine. For example, the Court
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(b) National Football League

Although the NFL is subject to the antitrust laws,” securing a
divestiture order raises its own special problems. The NFL initially
established itself as the single major football league, and then fended
off a challenge after World War II by the rival All-American Football
Conference (“AAFC”). Many believe that the AAFC caused its own
demise by permitting the Cleveland Browns to dominate the league.
The NFL faced a more serious rival with the entry of the American
Football League in 1960, and returned to monopoly power in 1966
following a merger with the rival league. Such a merger, of course,
would violate section 1 of the Sherman Act, except that Congress ex-
pressly exempted the merger from the antitrust laws by adding an
amendment to pending tax legislation permitting mergers of any two
football leagues organized as “business leagues” under the relevant
provision of the Internal Revenue Code, where the effect (because of
promised expansion) would be to increase the number of teams in the
sport.

Two subsequent rivals, the World and United States Football
Leagues, also proved unsuccessful. In USFL v. NFL,* the court af-
firmed a jury’s conclusion that the NFL had maintained its power
through unlawful tactics aimed at its upstart rival. Although injunc-
tive relief in that case was denied because the jury was also persuaded
that the upstart league had committed so many economic blunders
that its damages were only one dollar, the Second Circuit also con-
cluded that “Congress has authorized the NFL’s single-league struc-
ture.” This dicta was based on a facial reading of the text of the
statute, which provides an exemption for the merger between any two
football leagues who are organized consistent with certain provisions
of the Internal Revenue Code. Although a judge could order the NFL

had little difficulty in acting to overturn its exemption for insurance in United States v. South-
Eastern Underwriters Ass’n, 322 U.S. 533 (1944), despite even more severe retroactivity prob-
lems raised by the government’s decision to proceed via criminal indictment. If these concerns
were overriding, however, pursuing a divestiture order from the Federal Trade Commission
would be a viable option. A finding that baseball’s owners have engaged in unfair methods of
competition in violation of section 5 of the FTC Act would not subject them to treble damage
liability, and the FTC has the flexibility in the pre-complaint stage to use hearings and a wide
variety of procedures to accommodate all parties.

% See Radovich v. NFL, 352 U.S. 445, 451-52 (1957) (deciding not to exempt the NFL
from antitrust laws because the Court did not intend to extend exemptions broadly and because
“the volume of interstate business involved in organized professional football places it within
the provisions of the Act”).

3 See Pub. L. No. 89-800, § 6(b)(1), 80 Stat. 1515 (1966) (codified at 15 U.S.C. §1291)
(“[Antitrust] laws shall not apply to a joint agreement by which the member clubs of two or
more professional football leagues, which . . . combine their operations in expanded single
league so exempt from income tax, if such agreement increases rather than decreases the num-
ber of professional football clubs so operating.”).

842 F.2d 1335 (2d Cir. 1988).

% Id. at 1379.
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to re-organize itself in a manner so that it could not take advantage of
this special provision, this special congressional statute might be con-
sidered fatal to a claim of divestiture, no matter how outrageous the
NFL’s conduct in maintaining a monopoly.

(c) National Basketball Association and National Hockey League

These two leagues are discussed together because the analy-
sis applicable to both leagues are similar—their liability is based
on the willful maintenance of monopoly power through exclusion-
ary conduct in fending off the rival American Basketball Associa-
tion (“ABA”) and World Hockey Association (“WHA”) by engag-
ing in a bidding war for players predicated on the maintenance of
monopoly power. Although this conduct occurred several decades
ago, there is no statute of limitations on suits for injunctive relief.*
Plaintiffs pursuing this theory would demonstrate that the estab-
lished leagues matched salary offers made by a new league, for
whom a few top stars were more valuable because of their ability
to demonstrate the new league’s viability, even though the salaries
were not anticipated to permit profitable operations.”” An estab-
lished firm expecting to compete over the long term would not
normally try to match a rival determined to pay unremunerative
salaries. Eventually, the rival would either go out of business, or,
once their credibility had been established in the market, cease
bidding sums that couldn’t be recouped. As two economists exam-
ining the issue for the U.S. Senate at the time of a proposed merger
of the NBA and its ABA rival explained:

By offering to pay higher salaries, the NBA could force the
ABA to assume a payroll that precluded a chance for profit,
or could relegate the league to minor league status. Some
players might even be offered more than their expected con-
tribution to team revenues—just as in the days of predatory
price cutting some goods were sold at prices below cost—
since high salaries would lead to higher future profits if they
contributed to the financial demise of the competition.”

% Cf. United States v. E.I. du Pont de Nemours & Co., 353 U.S. 586 (1957) (action filed
in 1949 challenging stock interest in General Motors Corporation acquired in 1917-1919).

In economic terms, the argument is that, in order to establish legitimacy as a major
league, the marginal revenue product of top players was higher for ABA and WHA teams than
for their established NBA and NHL counterparts. If the evidence does indeed establish that
NBA and NHL clubs were losing money, this would suggest that they were paying salaries in
excess of marginal revenue product, which is the buyer-side of equivalent of P<MC, the hall-
mark of predation. I thank Steven Salop for helpful comments in this regard.

8 Professional Basketball: Hearing Before the Subcomm. on Antitrust and Monopoly of
the Senate Comm. on the Judiciary on S. 2373, 92d Cong., 2d Sess. 368 (1972) (testimony of
Roger Noll and Benjamin Okner).
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Because the NBA and NHL conduct seems premised on their expec-
tation of an ability to recoup monopoly profits later, a practice of pay-
ing salaries that bore no relationship to revenues arguably constitutes
monopolization.” The systematic and predatory spending by a mo-
nopoly joint venture, described above, is distinguishable from the
garden variety hiring of talent that may create monopoly power in a
particular localized market. In the latter case, concerns about how
truly “unique” talented employees are, and the desire to allow an in-
dividual to work where they please, may well trump antitrust con-
cerns.!® Rather, this case more closely resembles the exclusionary
practice of raising rivals costs—the strategy of sacrificing short-term
profits (in this case through higher payrolls) in order to impose higher
costs on rivals, so that the rivals’ ability to effectively compete is sig-
nificantly impaired.'®"

A city or consumer group, using the initial experience with the
AFL as an example, could argue today that, had the NBA and NHL
not engaged in strategic and exclusionary spending, the rival league
would have survived and would be in competition for stadium rentals
and franchise relocation. Because the plaintiff suffered injury result-
ing from the league’s willful maintenance of monopoly power, relief
under section 2 is a plausible strategy.

3. Conclusion As to Divestitures

The creation through divestiture of rival leagues would prevent
monopolist club owners from engaging in many of the business prac-
tices that exploit consumers and taxpayers. The price of maintaining
a local club (through stadium subsidies) would go down, the number
of franchises would increase, the quality of competition would not be
diminished by efforts to monopsonize the labor market, and the num-
ber of games telecast via over-the-air television would increase.
Strong legal arguments can be made that each monopoly league has
engaged in willful monopolization in violation of the Sherman Act,

% At the time the WHA sought to enter the market, the NHL was also engaged in illegal
monopolization through the structure of its contracts with players. However, their enforcement
of these contracts was preliminarily enjoined. See Philadelphia World Hockey Club v. Phila-
delphia Hockey Club, 351 F. Supp. 462 (E.D. Pa. 1972). The WHA was able to obtain many
talented players. Eventually, the WHA went out of business, like the ABA.

190 ¢f 3 PHILLIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW § 702b, at 142
(1996) (“[Talent] should flow to occupations in which it can be used most profitably, and we
greatly value the individual’s freedom to enjoy whatever employment opportunities the market
offers.”).

191 See Thomas Krattenmaker & Steven Salop, Anticompetitive Exclusion: Raising Rivals’
Cost to Achieve Power Qver Price, 96 YALE L.J. 209, 214 (1986) (analyzing how “firms can
attain monopoly by making arrangements with suppliers [in the sports context, this would be
players] that place their competitors at a cost disadvantage [in some cases] sufficient to allow
the defendant firm to exercise monopoly power”).
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warranting the judicial relief of divestiture. However, there are sub-
stantial obstacles, especially in the case of Major League Baseball
with precedents recognizing a judicially-created antitrust exemption,
and the National Football League, with its special merger-authorizing
statute. Thus, antitrust enforcers and consumer advocates may want
to consider legislative advocacy to achieve divestiture as another vi-
able approach to protecting consumers.

In addition to these legal obstacles, there also remains an obsta-
cle of conceptual inertia—the reluctance of judges and policymakers
to enact a structural reform for which there is no clear precedent. As
has been detailed elsewhere,'” the historical fact that competing
leagues have never existed for any extended period of time can be
best explained by the success of dominant leagues in the use of preda-
tory tactics. Thus, to suggest that competition can’t work in sports is
arguably like suggesting that, had the Justice Department never bro-
ken up Standard Oil, that competition was unworkable in the oil in-
dustry simply because John D. Rockefeller and his successors were
able to crush all new entrants. Nor is the unarguable public quest for
a single “champion” at the end of the season sufficient ground to re-
ject rival leagues, for a well-crafted divestiture order can easily ac-
commodate this concern by permitting inter-league cooperation on a
World Series, Super Bowl, or playoff to determine the year’s posses-
sor of the Stanley Cup.'® However, recognizing the potential legal
and political difficulties with a divestiture, another important struc-
tural reform is considered below.

B. Open Competition in League Sports104

North American sports leagues are closed: membership of the
league is controlled by existing members, who typically only grant
the right of entry in exchange for a substantial fee. This structure is
not inevitable; indeed, it is not common in most of the world. Else-
where, sports leagues are typically open: membership of the league is
contingent on success, and every year the worst performing teams are
relegated to the next lowest division and replaced by the best per-
forming teams from that division. Another form of structural relief
likely to reduce monopolistic exploitation and increase consumer wel-
fare would be to require a system of promotion and relegation in
North American sports leagues.

102 See Ross, supra note 9, at 717-33.

13 Allowing all major league clubs in a post-divestiture regime of rival leagues to still
compete for a national championship should be adequate to resolve concemns that network ex-
ternalities inevitably make larger sports leagues more attractive. Cf. Piraino, supra note 53, at
1692-96 (discussing the essential facilities doctrine).

1% This portion of the Article sketches the argument in favor of this structural reform
detailed in Szymanski & Ross, supra note 14.
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1. Description of the Legal Remedy

Procedurally, the incumbent leagues should be given the ini-
tial opportunity to present a plan that maximizes their legitimate effi-
cient goals while complying with a requirement that grants new en-
trants reasonable access to the major leagues. Such access must allow
a new entrant who makes skillful business and sport-related decisions
to be in a position to viably compete in the top-tier league within two
years.'” Although an antitrust tribunal should not (absent an unwill-
ingness of the defendant leagues to cooperate) mandate the form that
reasonable access should take, it is likely that sports leagues would
select a model roughly maintaining the existing major league as the
top-tier league and adding one or two junior leagues, the lowest tier
featuring easy entry. The creation of a junior league without signifi-
cant obstacles to entry, combined with the ability to gain promotion to
higher-tier leagues based on success, is the most efficient way to de-
termine the clubs that should constitute the top-tier in the sport. In
order to meet the standard of meaningful entry within two years, rea-
sonably open enr.rg/ must be available no lower than a “third division”
within the sport.'”

Although continuing supervision of the operation of a promo-
tion and relegation system will be minimal, antitrust tribunals will
need to ensure that incumbent clubs are not able to maintain eco-
nomic power through unduly restrictive criteria for club ownership or
stadium size. In addition, standard application of the antitrust pro-
scriptions on foreclosing agreements are necessary to ensure that new
clubs can obtain necessary personnel and have access to markets in
order to make their entry timely, likely, and effective.

2. Economic Effects of Open Competition

Open competition would significantly inhibit the ability of
club owners to exploit fans and taxpayers through threats of reloca-
tion. The ability to enter would also benefit millions of fans in mar-
kets now not served by major league clubs, or under-served by limits
on the number of teams in the league. It would increase the quality of
competition for sports fans in several respects. First, it would in-

1% The time period is borrowed from the government’s definition of open entry in its Hori-
zontal Merger Guidelines. See DEP'T OF JUSTICE & FED. TRADE COMM’N, HORIZONTAL
MERGER GUIDELINES § 3.2 (1992) (rev. ed. 1997).

1% The specific definition of open entry will need to be specified for each sport. In gen-
eral, it should be designed to attract sufficient viable entry to create the realistic potential of
preventing the monopolistic practices of the established teams. In baseball, for example, a club
that sought entry into the open division by a fixed date in the fall (to allow sufficient time for
scheduling the season) might be admitted on a showing that they have secured a stadium with a
minimum seating capacity of 15,000 and have the financial resources to ensure operations,
including a player payroll of $10 million per year, for at least three years.
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crease the incentive for.current major league clubs to invest in quality
player talent, in order to avoid relegation. Second, it would provide a
new aspect of each competitive season, as fans not only follow close
races among the league leaders but races among the lesser teams in
the league to avoid relegation. Third, it would provide fans with an
entirely new level of competition, clearly superior to minor league
sport as played in North America today—a competition inferior to
major league play, but where clubs vie for promotion to the major
leagues, which itself will create tremendous fan interest.

Although this structure will not provide all the economic benefits
of divestiture, it can facilitate the erosion of monopoly power in other
areas as well. The ability to enter markets now protected by exclusive
territorial agreements can erode the significant monopoly power that
clubs enjoy—especially clubs in major metropolitan markets. Al-
though brand loyalty will allow the New York Yankees to reap sig-
nificant profits, for example, they will be inhibited from shifting tele-
casts to premium cable or pay-per-view if new clubs are begun in
Brooklyn, New Jersey, and Connecticut, especially if any of these
new clubs are promoted to the major leagues.

3. Legal Theory

The best argument to secure a remedial order requiring an open-
league structure for North American sports leagues is to establish that
the current agreement among club owners to operate their leagues
with a closed structure is in itself an agreement that unreasonably re-
strains trade in violation of section 1 of the Sherman Act. The
agreement to operate as a closed league forecloses competition in two
important respects. First, existing clubs have agreed to exclude po-
tential rivals for stadium subsidies and other benefits now obtained
through relocation. Second, because in an open-league structure all
teams would compete each year against each other to remain in the
major league, the decision to operate as a closed league constitutes an
agreement to foreclose competition among existing clubs.

Admittedly, because this precise challenge has never been
considered in the United States, there are no American precedents
directly on point. Obviously, an agreement among firms that have
never competed against each other in a relevant market not to do so in
the future is as much a horizontal agreement in restraint of trade as an
agreement by current rivals to cease competition.’” Moreover, the
Australian courts have found that their statutory prohibition against
anticompetitive agreements among competitors was violated by

197 See Palmer v. BRG of Ga., Inc., 498 U.S. 46 (1990) (holding that agreement between
competing providers of bar review courses violated the Sherman Act).
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agreements to restrain competition among clubs to remain in a top-
tier league.'®

Although plaintiffs can establish that the agreement to maintain
a closed league structure is an agreement among rivals to eliminate
competition among themselves and with potential rivals, this is only
the beginning of the inquiry. NCAA recognizes that the nature of
sports leagues requires a more careful analysis of the restraints, so
some form of a rule of reason analysis is required here. The test is
whether output is lower, prices are higher, and demand less respon-
sive to consumer preferences than would otherwise be the case.'®

The economic analysis set forth above demonstrates that the
operation of a closed-league structure does indeed have these anti-
competitive effects. In an open league structure, the output for each
sport would increase in quality and quantity, as many new franchises
would form with the hope of potential promotion to the major
leagues. The price that consumers and taxpayers pay in the form of
tax subsidies will decline, for these subsidies will not be necessary to
attract or retain sports franchises when a reasonable substitute can be
built from scratch. In major metropolitan markets, ticket prices may
even be constrained by the alternative of attendance at a junior league
game; in any event, consumer choice is widened by giving fans the
option of paying less money to attend such a game, which is likely to
be of significantly higher quality than a current minor league game.

A few legal obstacles do indeed remain. First, a challenge to
Major League Baseball would need to overcome Flood v. Kuhn.' e
addition to the general arguments discussed above that justify recon-
sidering that precedent, it can be further distinguished in this particu-
lar context. As noted above, one of the key elements in Justice Black-
mun’s rationale for applying earlier exempting precedents to Curt
Flood’s challenge to the reserve clause was Blackmun’s perception
that Congress shared his view that the reserve clause was essential to
the National Pastime. In contrast to Flood’s challenge to labor market
restraints, a challenge to the closed-league structure of Major League
Baseball is primarily directed to restraints that affect franchise
relocation, and there is no comparable evidence of congressional sup-
port for immunizing franchise relocation decisions from antitrust
scrutiny. The principal evidence of congressional endorsement of the
reserve clause relied upon in Flood was the Report of the Subcommit-

1% See News Ltd. v. Australian Rugby League (1996) 139 A.L.R. 193, 338-39 (“[A]t least
some of the clubs which had executed the commitment agreements were in competition or likely
to be in competition with each other to retain their position within the national competition.”).

19 See NCAA v. Bd. of Regents of the Univ. of Okla., 468 U.S. 85, 107 (1984) (“The
anticompetitive consequences of this arrangement are apparent” because “[p]rice is higher and
output lower than they would otherwise be, and both are unresponsive to consumer prefer-
ence.”).

0 407 U.S. 258 (1972). See supra text accompanying notes 86-91.
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tee on Study of Monopoly Power of the House Committee on the Ju-
diciary (the “1952 Report”).""! That report, in addition to endorsing
“some sort of reserve clause,” rejected the idea of completely immu-
nizing baseball from the Sherman Act, expressly citing restrictions on
the relocation of baseball franchises as one area where immunity
would be inappropriate.!’? In addition, after extensive hearings, Con-
gress has refused fervent pleas by the National Football League to
exempt its relocation decisions from the Sherman Act.'?

Another preliminary defense that would doubtless be raised is
the claim, discussed above, that leagues constitute a single entity in-
capable of agreeing to restrain trade under section 1. In addition to
the reasons summarized above for why most courts have rejected this
claim,"™ in this context the argument is not over whether the leagues
as presently constituted are a single entity, but whether the independ-
ent clubs’ agreement to form such an entity is unreasonable. A
merger creates a single-entity, but the agreement to merge is subject
to section 1 scrutiny. The agreement to organize the industry with a
clcl)lséed—league structure likewise is an agreement subject to section
1.

On the merits of the challenge to the closed-league structure,
the best argument that club owners can offer to respond to the strong
evidence that their agreement raises price, lessens output, and renders

g R. REP. NO. 2002, at 229 (1952), cited in Flood, 407 U.S. at 272.

"2 1d. at 229-30.

13 Many of these legislative proposals are summarized in Charles Gray, Comment, Keep-
ing the Home Team at Home, 74 CAL. L. REV. 1329 (1986).

4 See supra text accompanying notes 35-41.

115 Admittedly, the district court opinion in Fraser v. Major League Soccer, 97 F. Supp. 2d
130, 139-42 (D. Mass. 2000) is to the contrary on this point. Having found that MLS was or-
ganized differently from the conventional major leagues and was in fact a single entity for pur-
poses of labor restraints, the district judge also rejected the plaintiffs’ claims that the decision to
organize MLS as a single entity lessened competition in violation of §1 of the Sherman Act and
section 7 of the Clayton Act. Because the decision to organize as a single entity did not reduce
competition in existing markets, the court concluded there was no antitrust violation. This rea-
soning would appear to conflict with the Supreme Court’s decision in Palmer v. BRG of Ga.,
Inc., 498 U.S. 46 (1990). Nor is the principal precedent relied upon by the district judge really
on point. See SCM Corp. v. Xerox Corp., 645 F.2d 1195 (2d Cir. 1981). In that case, the court
held that Xerox did not violate section 7 by acquiring patents for plain paper copying, because at
the time of the merger the market didn’t exist. Absent the merger, the assets necessary to de-
velop photocopying machines would have been held by a single firm, while after the merger the
assets are held by a single firm. In contrast, the claim here and in Fraser is that absent the
agreement, the league would have organized in a manner that would permit more competition.
This single incorrect decision, currently on appeal, should not pose an insurmountable obstacle
to the open competition claim discussed in text, especially since the opinion itself suggests that
conventionally organized leagues are not single entities. See Fraser, 97 F. Supp. 2d at 137
(distinguishing benefits and drawbacks of ownership in Major League Soccer from that of own-
ership in “plural entity” leagues); id. at 142 (analyzing choice to operate different from previous
sports leagues). In relying heavily on the organization of the league as a limited liability
corporation under Delaware law, Fraser impliedly relies on the notion that controlling
shareholders have a fiduciary duty to act on behalf of the entire corporation. Id. at 134-35, 137
n.9. In contrast, conventional league owners act in their own clubs’ self-interest.
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output unresponsive to consumer demand, is to argue that requiring
an open-league structure is tantamount to compulsory access to their
joint venture, and such access is often disfavored because of concerns
that new entrants will free ride on the prior investment of the existing
members of the venture, with consequent adverse effects on the
incentive of firms to invest in the venture. As the Supreme Court em-
phasized in NCAA, the focus must remain on the effects of any re-
straint, or what would occur absent a restraint, on price and output.
Because the institution of open competition will lead to efficient out-
put increases through increased investment, it is difficult to see how a
free rider defense would be valid in this context. Finally, to the extent
that a portion of the prior investment by clubs in the major leagues
can be considered as capital specific to membership in the league, a
reasonable fee might be imposed upon clubs being promoted to the
major league, to be paid out to those clubs being demoted (similar to
capital fees paid by attorneys or accountants upon admission to and
exit from partnership at their firms).

CONCLUSION: WHERE TO GO FROM HERE

This Article has outlined a variety of ways that current agree-
ments among owners of the major North American sports leagues
appear to violate the antitrust laws. Although the validity of these
claims will be strongly contested, the Article is intended to stimulate
serious consideration of these claims on behalf of private plaintiffs
and governmental entities.

In terms of dollars lost through wealth transfers, local govern-
ments are probably the major victims of sports leagues’ anticompeti-
tive practices. Challenging NFL rules that facilitate the exploitation
of local governments and bringing actions to secure structural relief
may prove to be sound investments by local governments, especially
if costs could be shared through coordinated litigation. Consumers
are most directly exploited today by anticompetitive broadcast market
restrictions. Challenges to these restraints are perhaps the most feasi-
ble for private attorneys who specialize in consumer class action liti-
gation. Local businesses that would benefit from a new major league
franchise in their city might also be willing to finance litigation seek-
ing injunctive relief that would facilitate new entry. Finally, the bene-
fits to the public interest and to the political career of a state attorney
general who manages to secure a franchise for her state —either
through the forces of competition following structural or conduct re-
lief, or via settlement after presenting a viable claim sketched here—
cannot be underestimated.

Of course, any remedy that could be lawfully imposed by a fed-
eral judge as relief for a proven antitrust violation may be legisla-
tively imposed by Congress. In particular, we believe that our pro-
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posal for open competition—the system of promotion and relegation
to the major leagues—deserves serious legislative consideration. Al-
though it would face opposition from monopoly sports league owners
and some risk-averse fans fearful that their team might be relegated,
the proposal is one that would benefit millions of sports fans across
the country, as well as even greater millions of taxpayers forced to
subsidize games they don’t even enjoy. If grass roots support can be
organized, perhaps by consumer advocacy groups, perhaps by local
officials anxious to end their exploitation by club owners, the political
strength may match the merit of the proposal in advancing the public
interest. -






