




Defending Battered Women's Self-Defense Claims

In resolving this issue, the jury should be instructed to focus on
whether a woman subjected to the abuse inflicted on this particular
defendant could reasonably have come to believe that her only
means of protecting herself was to kill her husband.24" '

Even though the jury must decide whether the defendant is a bat-
tered woman, the judge should follow the approach taken by some
courts and exclude expert testimony concerning the battered wo-
man syndrome if the jury could not justifiably conclude that a par-
ticular defendant is a battered woman.242 Once the defendant has
presented some evidence of abuse, however, the judge should give
the parties freedom to present testimony about the relationship be-
tween the defendant and her husband. If the court follows this ap-
proach, the prosecution and defense may call expert witnesses to
analyze the defendant's status as a battered woman. The defense
may also present any lay witnesses or medical records that corrobo-
rate the defendant's reports of abuse. The prosecution may then
point out the absence or unpersuasiveness of such corroborating tes-
timony. In turn, the defense may explain the reasons why the wo-
man failed to inform others of her husband's violence.

Ultimately, it is the jury's responsibility to resolve any discrepan-
cies in the testimony. Although the jury can never be absolutely
certain that the battered woman reasonably believed that killing her
husband was necessary to protect herself, this uncertainty is no dif-
ferent from that arising in any case where the trier of fact is re-
quired to draw indeterminate inferences about state of mind.
Moreover, there is no reason to suspect that the jury is any less
capable of carrying out this function in cases involving battered wo-

241 As discussed in Part II(A), the defendant's reaction to her husband's violence
may have been "reasonable" even though it was not the one that the ideal woman or
that most women would have had. An uncertain, but significant, percentage of women
who are abused by their husbands leave the relationship or otherwise obtain help. See
supra notes 46-48 and accompanying text. Precisely what distinguishes the women who
manage to escape from those who do not is not known. Nevertheless, the jury's deter-
mination as to whether the history of abuse inflicted on the defendant reasonably could
have led to the onset of the battered woman syndrome is not a standardless one. The
jury's decision should be guided by a description of the characteristics typical of abused
women and battering relationships, see supra notes 16-28 and accompanying text, by an
explanation of the reasons why battered women endure such relationships, see supra
notes 29-48 and accompanying text, and by an attempt to match those factors to the
facts of the case before it.

242 See, e.g., Meeks v. Bergen, 749 F.2d 322, 328 (6th Cir. 1984); Fennell v. Goolsby,
630 F. Supp. 451, 459 (E.D. Pa. 1985); State v. Anaya, 438 A.2d 892, 894 (Me. 1981);
Fielder v. State, 683 S.W.2d 565, 594-95 (Tex. Crim. App. 1985); State v. Allery, 101
Wash. 2d 591, 597, 682 P.2d 312, 316 (1984); Buhrle v. State, 627 P.2d 1374, 1377
(Wyo. 1981).
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men than it is in other cases where the facts are not clearly estab-
lished by an eyewitness account and the parties' versions conflict.
The jury is not likely to accept an implausible self-defense claim
where the defendant fails to offer evidence corroborating the alleged
abuse. 243

In fact, because the cases involving battered women who kill their
husbands in nonconfrontational settings tend to follow a certain
pattern, the jury's task may be simplified. Typically, the battered
woman admits that she killed her husband. 2 " Indeed, she fre-
quently calls the police immediately after the incident and does
nothing to attempt to conceal her complicity.2 45 In addition, the
woman often does not realize she has killed her husband until she is
informed he is dead.246 She may not even remember the events
leading up to the killing.247 When she learns her husband is dead,
she frequently expresses grief and remorse, 248 explaining that she

243 For a discussion of the possibility that admission of evidence describing the abuse
inflicted on the defendant may prejudice the jury in her favor, see infra Part Ill(C).

2 44 See, e.g., C. EWING, supra note 8, at 45.
245 See, e.g., A. BROWNE, supra note 62, at 141; Walker, Thyfault & Browne, supra

note 32, at 12. For examples of such cases, see People v. Bush, 84 Cal. App. 3d 294,
296-97, 148 Cal. Rptr. 430, 432 (1978); People v. Welborn, 242 Cal. App. 2d 668, 672,
51 Cal. Rptr. 644, 646-47 (1966); Smith v. State, 247 Ga. 612, 613, 277 S.E.2d 678, 679
(1981); State v. Hodges, 239 Kan. 63, 64, 716 P.2d 563, 565 (1986); State v. Hundley,
236 Kan. 461, 463, 693 P.2d 475, 476 (1985); State v. Seelke, 221 Kan. 672, 674, 561
P.2d 869, 871 (1977); State v. Edwards, 420 So. 2d 663, 668 (La. 1982); People v. Gia-
calone, 242 Mich. 16, 20, 217 N.W. 758, 759 (1928); People v. Emick, 103 A.D.2d 643,
644, 481 N.Y.S.2d 552, 553 (1984); People v. Powell, 102 Misc. 2d 775, 778, 424
N.Y.S.2d 626, 629 (1980), aff'd, 83 A.D.2d 719, 442 N.Y.S.2d 645 (1981); State v.
Felton, 110 Wis. 2d 485, 493, 329 N.W.2d 161, 165 (1983); F. McNULTY, supra note 1,
at 186 (describing facts in the Hughes case); see also United States v. Iron Shield, 697
F.2d 845, 846 (8th Cir. 1983), and Commonwealth v. Helm, 485 Pa. 315, 319, 402 A.2d
500, 502 (1979) (defendants attempted to get medical help for their husbands).

246 See, e.g., A. BROWNE, supra note 62, at 141; L. WALKER, supra note 16, at 53;
Walker, Thyfault & Browne, supra note 32, at 12. For examples of such cases, see
Strong v. State, 251 Ga. 540, 541, 307 S.E.2d 912, 913 (1983); State v. Felton, 110 Wis.
2d 485, 493, 329 N.W.2d 161, 165 (1983).

247 See, e.g., A. JONES, supra note 1, at 382 n.294; L. WALKER, supra note 18, at 40;
Walker, Thyfault & Browne, supra note 32, at 12-13. For examples of such cases, see
United States v. Iron Shield, 697 F.2d 845, 846 (8th Cir. 1983); Langley v. State, 373 So.
2d 1267, 1271 (Ala. Crim. App. 1979); People v. Welborn, 242 Cal. App. 2d 668, 672,
51 Cal. Rptr. 644, 646 (1966); State v. Felton, 110 Wis. 2d 485, 493, 512, 329 N.W.2d
161, 164-65, 173 (1983); State v. Hoyt, 21 Wis. 2d 284, 288-90, 128 N.W.2d 645, 648
(1964) (per curiam).

248 See, e.g., A. BROWNE, supra note 62, at 141; A. JONES, supra note 1, at 320. For
examples of such cases, see People v. Bush, 84 Cal. App. 3d 294, 297, 148 Cal. Rptr.
430, 432 (1978); People v. Reeves, 47 Ill. App. 3d 406, 409, 362 N.E.2d 9, 12 (1977);
State v. Young, 344 So. 2d 983, 986 (La. 1977); F. McNULTY, supra note 1, at 187, 190
(describing facts in the Hughes case).
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did not intend to kill him but only to prevent him from inflicting
further abuse or from impeding her escape.2 49

Where the facts differ markedly from this model, courts fre-
quently reject self-defense claims. For example, in Buhrle v.
State,25° the defendant brought a gun with her When she went to
visit her husband after he had moved out of their home. She did
not admit shooting him until some time later, and she attempted to
conceal the gun and rubber gloves she used in the killing.2"' The
defendant was convicted of murder, and the Wyoming Supreme
Court affirmed, recognizing that "this is not the standard battered
woman self-defense situation." '252 Likewise, in State v. Martin,253

the Missouri Court of Appeals observed that, unlike most homicide
cases involving battered women, the defendant had hired someone
else to kill her husband.254 Any such differences between a particu-
lar case and other similar cases can be brought to the jury's atten-
tion to rebut the defendant's self-defense claim.

Although such discrepancies should be explored to aid the jury's
determination of the self-defense issue, those differences are not
conclusive proof that the defendant is not a battered woman who
killed in self-defense. In Kress v. State,255 for example, the Tennes-

249 See, e.g., L. WALKER, supra note 18, at 41; Walker, Thyfault & Browne, supra

note 32, at 12. For examples of such cases, see United States v. Iron Shield, 697 F.2d
845, 847 (8th Cir. 1983); People v. Welborn, 242 Cal. App. 2d 668, 672, 51 Cal. Rptr.
644, 647 (1966); Strong v. State, 251 Ga. 540, 541, 307 S.E.2d 912, 913 (1983); People v.
White, 90 I11. App. 3d 1067, 1069, 414 N.E.2d 196, 198 (1980); People v. Reeves, 47 Ii.
App. 3d 406, 409, 362 N.E.2d 9, 12 (1977); State v. Seelke, 221 Kan. 672, 674, 561 P.2d
869, 871 (1977); State v. Edwards, 420 So. 2d 663, 669 (La. 1982); People v. Emick, 103
A.D.2d 643, 647, 481 N.Y.S.2d 552, 554 (1984); Easterling v. State, 267 P.2d 185, 187
(Okla. Crim. App. 1954); State v. Moore, 72 Or. App. 454, 457, 695 P.2d 985, 986,
review denied, 299 Or. 154, 700 P.2d 251 (1985); State v. Kelly, 33 Wash. App. 541,
542, 655 P.2d 1202, 1202 (1982), rev'd, 102 Wash. 2d 188, 685 P.2d 564 (1984); see also
supra notes 223-27 and accompanying text (describing impulsive nature of many kill-
ings by battered women).

250 627 P.2d 1374 (Wyo. 1981).
251 Id. at 1375-76.
252 Id. at 1377; see also People v. White, 90 I11. App. 3d 1067, 1069, 414 N.E.2d 196,

198 (1980) (finding evidence sufficient to support defendant's voluntary manslaughter
conviction where she gave conflicting stories to the police and apparently attempted to
clean up blood and conceal murder weapon); State v. Necaise, 466 So. 2d 660, 669 (La.
Ct. App. 1985) (finding sufficient support for defendant's manslaughter conviction
where, among other things, evidence suggested that defendant had wiped fingerprints
off weapons and .had not called the police).

253 666 S.W.2d 895 (Mo. Ct. App. 1984).
254 Id. at 900 n.2; see also State v. Leaphart, 673 S.W.2d 870, 872 (Tenn. Crim. App.

1983).
255 176 Tenn. 478, 144 S.W.2d 735 (1940).
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see Supreme Court reversed a battered woman's second-degree
murder conviction, noting that "[u]nder the facts appearing we do
not consider defendant guilty of murder. '25 6 In that case, the de-
fendant lied to the police about killing her boyfriend and hid the
pistol used to kill him.25 7 Under such circumstances, the defendant
should be permitted to proffer testimony explaining why her behav-
ior differed from that of other battered women 25 8 or why her actions
were in fact consistent with those expected of a battered woman.259

The jury need not accept such testimony, but it should be given the
opportunity both to weigh the differences between the case before it
and other homicide cases involving battered women and also to
consider the defendant's explanations for those differences in deter-
mining whether or not this defendant was truly a battered
woman.

2 6
0

256 Id. at 485, 144 S.W.2d at 737.
257 Id. at 479, 144 S.W.2d at 735; see also People v. Minnis, 118 Ill. App. 3d 345, 347-

49, 455 N.E.2d 209, 211-13 (1983) (reversing defendant's murder conviction because
trial court excluded expert testimony about the battered woman syndrome even though
defendant had apparently attempted to conceal her husband's death by dismembering
his body, disposing of it in various locations, and making excuses for his absence from
work); State v. Savoy, 418 So. 2d 547, 550-51 (La. 1982) (reversing defendant's second-
degree murder conviction and entering judgment of acquittal because prosecution did
not prove beyond a reasonable doubt that defendant had not acted in self-defense even
though she lied to the police several times about the circumstances of her husband's
death and threw away the gun that killed him).

258 In Kress v. State, 176 Tenn. 478, 483, 144 S.W.2d 735, 737 (1940), for example,
the defendant testified that she lied to the police about shooting her boyfriend because
she wanted to take him to a hospital immediately.

259 In People v. Minnis, 118 Ill. App. 3d 345, 357, 455 N.E.2d 209, 218 (1983), for
example, an expert witness testified that the defendant's decision to dismember her hus-
band's body was consistent with her claim that she was an abused woman; her actions
were influenced by "her emotional reaction to the shock of the situation," including her
husband's previous abuse, and in fact may have been designed to ensure that he could
not abuse her again. But cf Ledford v. State, 254 Ga. 656, 656, 333 S.E.2d 576, 576-77
(1985) (finding evidence sufficient to support defendant's murder conviction where she
burned husband's body and staged burglary in an apparent attempt to evade suspicion).

260 See, e.g., Fennell v. Goolsby, 630 F. Supp. 451, 459-60 (E.D. Pa. 1985); People v.
Minnis, 118 Ill. App. 3d 345, 357, 455 N.E.2d 209, 218 (1983).

Such cases are no different from cases where a murder defendant disposes of the
weapon or otherwise tries to evade detection and then argues at trial that the death was
accidental. The jury may infer that the defendant's concealment attempts suggest a
consciousness of guilt, thereby rebutting the claim of accident. On the other hand, the
jury may vote to acquit despite the evidence that differentiates the case from other cases
of accidental death.

Any discrepancies between a particular defendant's characteristics and the profile of
the typical battered woman should be treated similarly, for one can be a battered wo-
man even though siie does not match all the stereotypes. For example, some battered
women do attempt to leave their husbands, do seek help from others, or do fight back.
See, e.g., L. WALKER, supra note 18, at 149-50; Waits, supra note 3, at 296-97; Note,
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The tendency to insist instead upon an inflexible, archetypical
concept of the battered woman highlights a second definitional
problem arising in these cases. Some commentators assert that the
defendant's act of killing her husband demonstrates that she is not a
battered woman. 26' Because research shows that battered women
are generally passive and helpless, one would expect them to endure
their husband's abuse rather than fight back. A woman who man-
ages to kill her husband does not fit this model. Accordingly, be-
cause she is not a battered woman, her self-defense claim cannot be
evaluated by looking at the perceptions and behavior of the reason-
able battered woman.

Although research suggests that battered women usually make no
attempt to resist their husbands' assaults, 262 the fact that a woman
has killed her abusive husband does not disprove her status as a
battered woman. Rather, studies identify a number of explanatory
factors distinguishing the battered woman who ultimately kills her
husband from the one who does not. These studies indicate that the
women who kill suffer more frequent and more brutal abuse than
other battered women.26 3 These women then receive a beating that

Empirical Dissent, supra note 10, at 641 n. 114; see also supra note 46 and infra note 262
and accompanying text. Likewise, because battered women come from all socioeco-
nomic groups and educational levels, see supra note 22 and accompanying text, some
are employed or have other independent means of financial support. See, e.g., L.
WALKER, supra note 18, at 148; Gayford, supra note 220, at 240; cf Crocker, supra note
9, at 148 & n. 126 (noting that merely because a battered woman may be employed does
not necessarily mean that she is economically independent). These differences in the
behavior and characteristics of various battered women should not be used to obscure
obvious similarities. Such differences can be brought to the jury's attention for purposes
of aiding its determination whether the defendant in a particular case is in fact a bat-
tered woman. Nevertheless, they should not be used automatically to reject the defend-
ant's claim that she is a battered woman and therefore to conclude that her self-defense
claim cannot be evaluated according to the reasonable battered woman standard. See,
e.g., C. EWING, supra note 8, at 57-59; Crocker, supra note 9, at 144-50. But see State v.
Kelly, 33 Wash. App. 541, 543, 655 P.2d 1202, 1203 (1982), rev'd, 102 Wash. 2d 188,
685 P.2d 564 (1984) (holding evidence of defendant's prior aggressive acts admissible to
prove that she was not a battered woman); Note, Empirical Dissent, supra note 10, at
644 (arguing that because no one pattern describes the behavior of every battered wo-
man, courts should not rely on one theoretical model to describe all such women).

261 See C. EWING, supra note 8, at 56; Acker & Toch, supra note 10, at 154; Crocker,

supra note 9, at 136; Note, Empirical Dissent, supra note 10, at 640-41.
262 See L. WALKER, supra note 18, at 26-27, 149-50; L. WALKER, supra note 16, at

62; Hilberman & Munson, supra note 21, at 465-66; Steinmetz, supra note 19, at 324;
Walker, Thyfault & Browne, supra note 32, at 12; Case/Comment, supra note 2, at 148.
But cf Waits, supra note 3, at 296 (battered women vary in the extent to which they
fight back).

263 Most women who killed their abusive husbands had suffered more serious physi-

cal injuries as a result of the violence; were beaten more often; experienced a rapid,
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seems even more life-threatening than prior assaults,2" and, be-
cause a weapon is easily accessible, they strike back.265 This re-
search suggests that the act of killing an abusive husband is not
inconsistent with the conduct expected of battered women. There-
fore, the definition of "battered woman" should encompass the wo-
man who kills as well as the woman who passively endures the
abuse.

C. Prejudicing and Confusing the Jury

The validity of self-defense claims raised by battered women who
kill their husbands in nonconfrontational settings has also been
challenged on the ground that this defense and the evidence admit-
ted to support it are likely to prejudice and confuse the jury. Com-
mentators make two interrelated points: jurors will be apt to vote
to acquit simply because the defendant is a battered woman; and
they will be prejudiced in the defendant's favor because the evidence
at trial will paint the homicide victim in an unsympathetic light.

The critics who make these arguments offer no empirical evi-
dence to support their assumptions about the jury's likely reaction
to a homicide case involving a battered woman. In fact, the number
of cases in which battered women are convicted 266 suggests that
these concerns about prejudice are substantially overstated. It
seems equally plausible that a jury's natural biases might disfavor
the battered woman who kills her husband. The jury may well treat
the woman who resorts to violence - in conflict with the jury's
concept of appropriate female behavior - more harshly than it
would the man who kills. Consistent with this theory, studies show
that the conviction rates and sentences for female defendants exceed

rather than gradual, increase in the severity of the abuse; had been subjected to a life-
threatening or severely violent act during the first battering experience; had been
threatened with a weapon on at least one occasion; had been threatened with death; and
had been subjected to sexual abuse as well as physical and psychological abuse. See A.
BROWNE, supra note 62, at 127, 181-82; C. EWING, supra note 8, at 34-36; L. WALKER,

supra note 18, at 41-44; Note, Empirical Dissent, supra note 10, at 642-43 n. 126.
In addition, the abusive husbands who were killed by their wives were more likely to

have abused the children as well. Certain demographic factors may also distinguish
battered women who kill from those who do not - those in the former group tend to be
older and to have received less formal education. Finally, abuse of alcohol and/or
drugs by either or both of the parties may increase the chances of homicide. See C.
EWING, supra note 8, at 36-39; L. WALKER, supra note 18, at 41, 43; Note, Empirical
Dissent, supra note 10, at 642-43 n.126.

264 See supra note 131 and accompanying text.
265 See supra note 225 and accompanying text.
26 6 See supra note 62 and accompanying text.
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those for male defendants who committed similar crimes.26 7

Specifically, the first concern about prejudice maintains that self-
defense claims raised by battered women who kill in nonconfronta-
tional settings are in reality "attempts to establish the defense that
one who is a victim of family abuse is justified in killing the
abuser. '268 According to these critics, the jury may conclude that
the abuse suffered by the defendant excuses the killing and thus
proves the defendant's innocence. 269 As one court noted, "the law
of self-defense will not be judicially orchestrated to accommodate a
theory that the existence of battered woman syndrome in an abusive
relationship operates in and of itself to justify or excuse a
homicide.

27 °

Certainly, the law does not authorize the use of defensive force
against another simply because that person has previously engaged
in violent behavior.271 Therefore, every battered woman who kills
her abusive husband has not necessarily acted in self-defense. De-
spite her husband's past wrongs and the natural sympathy aroused
by her story, the jury will be instructed not to acquit on self-defense
grounds unless all the requisite elements of the defense are present:
the defendant must have honestly and reasonably believed that her
husband posed an imminent danger of death or serious bodily harm.

A battered woman claiming self-defense, however, is not main-
taining that she had a right to kill because she was a battered wo-
man. Rather, she is making the same self-defense claim raised in
other types of cases. While she is not entitled to more favorable
treatment than other defendants, she also cannot be dealt with more
harshly. Therefore, the jury must determine, as it would in any
other case, whether the defendant's perceptions and actions were

267 See, e.g., L. BOWKER, WOMEN, CRIME, AND THE CRIMINAL JUSTICE SYSTEM

216-17 (1978); A. BROWNE, supra note 62, at 11; A. JONES, supra note 1, at 8-9.
268 State v. Burton, 464 So. 2d 421, 428 (La. Ct. App.), writ denied, 468 So. 2d 570

(La. 1985); see also State v. Walker, 40 Wash. App. 658, 664, 700 P.2d 1168, 1173
(1985); Rosen, supra note 10, at 44; Comment, Women Who Kill, supra note 10, at 429
n. 12; cf. Jahnke v. State, 682 P.2d 991, 997 (Wyo. 1984) (making same argument in case
involving battered child who killed his abusive father).

269 See State v. Young, 344 So. 2d 983, 988-89 (La. 1977); Acker & Toch, supra note
10, at 143; Crocker, supra note 9, at 149 n.132.

270 State v. Leidholm, 334 N.W.2d 811, 820 n.8 (N.D. 1983).
271 See, e.g., Langley v. State, 373 So. 2d 1267, 1271 (Ala. Crim. App. 1979); State v.

Necaise, 466 So. 2d 660, 671 (La. Ct. App. 1985); May v. State, 460 So. 2d 778, 785
(Miss. 1984) ("Battering husbands may well be deserving of society's condemnation.
When they batter their wives they should be - and are - subject to prosecution. But
they do not all deserve to be killed."); State v. Leidholm, 334 N.W.2d 811, 819-20 (N.D.
1983).
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consistent with those of a reasonable person in her circumstances.
To do so, it must hear testimony describing the husband's violent
acts and reputation. This evidence of past abuse is not admitted to
justify the homicide; instead, it is an attempt to explain'the defend-
ant's state of mind at the time of the killing. In other self-defense
cases, courts admit such evidence despite the danger that the jury
will be prejudiced in favor of the defendant.272 Likewise, the jury
should be trusted to follow the judge's instructions and acquit the
battered woman only if the evidence supports her defense.

Additionally, one has no right to use self-defense in retaliation for
previous wrongs or assaults.2 73 However, the battered woman rais-
ing a self-defense claim does not seek, as some assert, "legally li-
censed revenge." '274 Like other defendants who are acquitted on
grounds of self-defense after presenting evidence of the victim's
prior violence, a battered woman who argues that she killed her
husband in self-defense is not requesting a "right of retaliation."'27

Instead, she is arguing that she used the only means reasonably
available to protect herself from future beatings.

A second, related source of prejudice identified by critics likewise
arises from the admission of evidence concerning the husband's bru-
tality. Such evidence, the commentators claim, diverts the jury's
attention away from the critical time when the defendant killed her
husband and encourages the jury to "blam[e] the victim." '276 Prov-
ing that the defendant was a battered woman necessarily proves as
well that her husband was a batterer, thus prejudicing the prosecu-
tor's case and making the jury "more inclined to lend a sympathetic
ear to the defendant's version of the facts. ' 2 7 7 As a result,

272 See supra notes 82-83 and accompanying text.
273 See, e.g., People v. Triolo, 332 Ill. 410, 413-14, 163 N.E. 784, 785 (1928); People

v. White, 90 Ill. App. 3d 1067, 1070, 414 N.E.2d 196, 199 (1980); State v. Crigler, 23
Wash. App. 716, 719, 598 P.2d 739, 741 (1979).

274 Rittenmeyer, supra note 10, at 395; see also Note, Wife Abuse, supra note 10, at

1725.
275 Rittenmeyer, supra note 10, at 395. Moreover, under current law, a defendant's

self-defense claim is not automatically defeated even if her killing was motivated in part
by her desire for revenge. Therefore, as long as all the elements of self-defense are
present in a battered woman's case, she does not lose her defense because she also acted
out of vengeance in killing her husband. See W. LAFAVE & A. Scor, supra note 55, at
458.

276 Acker & Toch, supra note 10, at 147; see also State v. Burton, 464 So. 2d 421, 428

(La. Ct. App.), writ denied, 468 So. 2d 570 (La. 1985); Fielder v. State, 683 S.W.2d 565,
595 (Tex. Crim. App. 1985); C. EWING, supra note 8, at 61-62; Acker & Toch, supra
note 10, at 146-49.

277 Fielder v. State, 683 S.W.2d 565, 595 (Tex. Crim. App. 1985) (emphasis deleted).
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[t]he jury's natural inclination [will] be to shift its inquiry from
the proper issue, of whether the wife reasonably perceived herself
in danger of imminent serious bodily harm, to the irrelevant issue
of whether the wife should be faulted for killing such an over-
bearing, cruel and physically abusive husband.2"

Once again, this potential for prejudice is not unique to cases in-
volving battered women. When self-defense is at issue, courts rou-
tinely admit testimony describing the victim's acts of violence even
though that evidence tends to depict the victim as a belligerent
bully.279 The possibility that this evidence will prejudice the prose-
cution by creating undue sympathy for the defendant and hostility
towards the victim is outweighed by its relevance in establishing the
defendant's state of mind at the time of the homicide. In fact, refus-
ing to admit such testimony may infringe on the defendant's due
process right to present relevant evidence in her defense.280

D. Alternative Defenses

In addition to objecting to the validity of self-defense claims
raised by battered women who kill in nonconfrontational settings,
some commentators propose that defendants in such cases rely on
alternative defenses. Some of these suggestions require modifying
the current law of self-defense, while others involve wholly different
defenses.

1. Reformulations of Self-Defense Doctrine

Professor Charles Ewing advances the most ambitious of the pro-
posed modifications to the law of self-defense. Ewing argues that
although battered women are not entitled to acquittal under current
self-defense doctrine, the defense should be broadened to permit a
defendant to kill when she is being threatened with "extremely seri-
ous psychological injury."28' Ewing defines "extremely serious psy-

278 Ibn-Tamas v. United States, 407 A.2d 626, 649 n.8 (D.C. 1979) (Nebeker, J.,

dissenting); see also id. at 650.
279 See supra notes 82-83 and accompanying text.
280See, e.g., Chambers v. Mississippi, 410 U.S. 284, 294-95, 302 (1973) (reversing a

defendant's conviction as violative of due process where trustworthy evidence critical to
his defense had been excluded at trial). For a discussion of this doctrine in cases involv-
ing battered women who killed their husbands, see Fennell v. Goolsby, 630 F. Supp.
451, 460-61 (E.D. Pa. 1985); Hawthorne v. State, 470 So. 2d 770, 787 & n.10 (Fla. Dist.
Ct. App. 1985) (Ervin, C.J., concurring in part & dissenting in part); People v. Minnis,
118 Ill. App. 3d 345, 355, 455 N.E.2d 209, 217 (1983); State v. Kelly, 97 N.J. 178, 203
n.l, 478 A.2d 364, 376 n. Il (1984).

281 C. EWING, supra note 8, at 79.
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chological injury" as a "gross and enduring impairment of one's
psychological functioning which significantly limits the meaning
and value of one's physical existence."2"2 This defense - labelled
psychological self-defense - would be available to anyone who rea-
sonably believes that she must kill in order to protect herself from
being "reduced to a psychological state in which [her] continued...
existence will have little if any meaning or value." 2 3 According to
Ewing, the use of defensive force in such circumstances is legitimate
because the result of such "extremely serious psychological injury"
is "a life hardly worth living." 2 4 Therefore, defensive force is justi-
fied if used to protect one's "psychological integrity" as well as to
avoid death or serious physical harm.28 '

Ewing's theory of psychological self-defense suffers from hopeless
ambiguity. Certainly, as Ewing observes, juries in criminal cases
must often reconstruct the defendant's state of mind at the time of
the crime and determine the reasonableness of that mental state.28 6

Ewing's proposal, however, requires an inquiry of a wholly different
order. Ewing himself admits that "the abstract, intangible nature of
the psychological factors involved" makes the questions to be an-
swered by the jury "not only difficult but also at least somewhat
speculative."2 7 He dramatically understates the problem.

A jury cannot possibly evaluate whether the danger confronting a
defendant was of sufficient magnitude to constitute "extremely seri-
ous psychological injury." Whether the threat to the defendant's
"psychological integrity" was severe enough to lead to "annihila-
tion of [her] psychological sel[fl," making "life hardly worth liv-
ing," cannot be objectively determined by a judge or jury, even with
the help of expert testimony.288 The concept of what deprives life of
meaning is so subjective and value-laden that it has no rational lim-
iting principle. For example, could defendants who killed their
spouses' lovers advance the theory of pschological self-defense be-
cause the extramarital affair made the rejected spouse's life "hardly
worth living"? Or, could the defense be used to exonerate
workaholic defendants who killed the employers who intended to
discharge them because the agony of being fired and losing a valued

282 Id.

283 Id. at 77-78.
2 84 Id. at 78, 79.
285 See id. at 80.
2 86 See id. at 92-94.
287 Id. at 92.
2 88 Id. at 78, 80.
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job was so upsetting as to "significantly [limit] the meaning and
value" of a dedicated employee's life?

Ewing anticipates that recognizing the claim of psychological
self-defense would primarily benefit battered women. 28 9 To the ex-
tent courts thus limit the defense, however, they will de facto have
created a "battered woman syndrome defense." Treating defend-
ants who happen to be battered women differently from all other
defendants - unlike the approach suggested in this Article - may
well perpetuate stereotypes about women,29° foster the perception
that battered women are being given a unique right to defend them-
selves and a "license to kill,"'29 ' and may even give rise to equal
protection concerns. 29 2 Ewing resists instituting a specific defense
for battered women because he believes that juries will react nega-
tively to such special treatment. Moreover, he believes that the sta-
tus of being a battered woman should not by itself justify
homicide. 293 Nevertheless, if courts narrowly limit his proposal as
he predicts, that is precisely the result that will follow. 294

Of course, given the inherent ambiguity of psychological self-de-
fense, it is conceivable the defense would not be limited to battered
women. In that event, the vagueness of Ewing's concept of psycho-
logical death not only becomes more problematic, it virtually guar-
antees that his proposal will never be adopted. The concerns of
deterrence and spurious claims that have already been voiced in the
debate surrounding battered women's self-defense claims 295 are sure

2 89 
See id. at 79, 97.

290 The creation of a special "battered woman" defense may have a tendency to per-

petuate sexual stereotypes and thus may be used to justify continued gender discrimina-
tion. See Crocker, supra note 9, at 136; Schneider, supra note 3, at 639-40. On the
other hand, treating battered women just like other defendants who argue that they
killed in self-defense, as this Article proposes, is not as likely to contribute to the sur-
vival of such stereotypes so long as juries receive accurate information about the nature
of the battered woman syndrome and faithfully apply the same legal standard used in
other self-defense cases. See Schneider, Describing and Changing. Women's Self-De-
fense Work and the Problem of Expert Testimony on Battering, 9 WOMEN'S RTs. L.
REP. 195, 214-15 (1986).

291 See supra notes 268-75 and accompanying text.
292 See supra notes 116-20 and accompanying text.
293 See C. EWING, supra note 8, at 57, 78-79.
294 Ewing notes that a psychological self-defense claim might also be appropriate in

cases where battered children kill abusive parents. See id. at 79; see also supra note 230.
Even if the theory is so extended, however, it may still be viewed as creating a special
defense available only to some defendants and is, therefore, likely to encounter criticism
similar to that discussed in text - for example, that a "license to kill" has been given to
all victims of family violence.

295 See supra Parts III(A) and III(B).
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to be repeated with even greater force.2 9 6

Professor Cathryn Rosen proposes a different modification of
self-defense doctrine. She suggests that cases involving battered wo-
men demonstrate the advisability of recasting self-defense as a claim
of excuse rather than justification.297 She maintains that, even
though self-defense is almost universally considered a justifica-
tion,298 explaining the use of defensive force by a strict balancing of
evils can be difficult in some cases.

As Rosen points out, the view that self-defense is a justification
depends on the assumption that the life of the aggressor is worth
less than the life of the defender.29 9 Given that assumption, it is
difficult to explain why the law considers the use of defensive force
the lesser evil when the defender made an honest and reasonable
mistake and the supposed aggressor did not in fact pose any
threat. 3" Nor is it apparent why the law justifies killing to avoid
serious bodily harm or unlawful entry into the home30 1 or when the
defendant could have retreated and thus avoided injury.30 2 Never-
theless, while Rosen's point is well-taken, these conceptual
problems characterize the law of self-defense generally. They are
not specific to cases involving battered women. Moreover, although
the distinction between justification and excuse may have some aca-
demic or theoretical importance, 30 3 it makes no practical difference
to the defendant whether the jury determines that her use of defen-
sive force was justified or excused. In either case, she is acquitted
and goes free. 3°

Whatever the merits of Rosen's proposal, resolving the issues
raised in this Article does not require such a radical rethinking of
the doctrine of self-defense. As the discussion in Part II demon-

296 Ewing concedes that his proposal would "require a major change in substantive
criminal law and would likely come about, if at all, only after significant public and
political debate." C. EWING, supra note 8, at 97.

297 See Rosen, supra note 10, at 49-55; see also supra notes 108-10 and accompanying
text.

298 See supra note 110 and accompanying text.
299 See Rosen, supra note 10, at 47-49; see also, e.g., C. EWING, supra note 8, at 84-

85; Acker & Toch, supra note 10, at 152.
300 See Rosen, supra note 10, at 31, 47-48; see also, e.g., Greenawalt, supra note 77, at

1907-08; Note, Imperfect Self-Defense, supra note 8, at 632 & n.89.
301 See, e.g., C. EWING, supra note 8, at 80, 81-82.
302 See, e.g., id. at 80-81; Greenawalt, supra note 77, at 1905-07.
303 See, e.g., Crocker, supra note 9, at 130-31 (characterizing the difference as "an

important ideological distinction"); Greenawalt, supra note 77, at 1899-1900 (arguing
that the distinction is important because it reflects a fundamental moral judgment).

304 See, e.g., State v. Leidholm, 334 N.W.2d 811, 815 (N.D. 1983).
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strates, modifying the self-defense doctrine - along the lines sug-
gested by Ewing or Rosen or in any other respect 30 5 - is not
necessary to accommodate self-defense claims raised by battered
women. Rather, those cases can, and should, be treated like any
other case of self-defense.

2. Different Defense Strategies

Other commentators propose that battered women who kill
under nonconfrontational circumstances rely on defenses other than
self-defense. For example, some suggest that the battered woman
should attempt to convince the jury to find extenuating circum-
stances and thus reduce the verdict to voluntary manslaughter
rather than murder.30 6 Voluntary manslaughter is an appropriate
verdict even though the defendant intended to kill if, at the time of
the killing, she was acting in the heat of passion brought about by
"adequate provocation." Provocation is adequate if it would have
"cause[d] a reasonable [person] to lose [her] normal self-control. '30 7

305 Others propose different modifications of the law of self-defense. One commenta-

tor, for example, recommends expansion of the concept of imperfect self-defense, see
supra note 64, to mitigate murder to voluntary manslaughter whenever the defendant
honestly feared her assailant but understandably failed to satisfy some other require-
ment of the self-defense claim. See Note, Imperfect Self-Defense, supra note 8, at 635-
38. If the defendant could explain to the jury's satisfaction why one of the traditional
elements of self-defense was missing, the jury would be permitted to exercise compas-
sion and convict on the lesser charge of manslaughter. The author would apply this
doctrine to cases where battered women kill their husbands in nonconfrontational set-
tings because these women "misjudge[d]" the need to use defensive force due to "a
defective reasoning and/or perceiving system." Id. at 635. As explained above, how-
ever, a battered woman's perception of the danger posed by her husband is not "defec-
tive." Rather, as argued in Part II supra, such defendants may well be able to
demonstrate that they acted exactly as a reasonable person in their circumstances would
have acted and that all of the elements of a traditional self-defense claim are satisfied.

Finally, another commentator suggests that the cases involving battered women
demonstrate that defendants should prevail on self-defense claims as long as they rea-
sonably believed their use of defensive force was necessary. See Note, supra note 185, at
658-60. No requirement of imminence or retreat would be imposed; rather, the jury
could consider the imminence of the danger and the defendant's opportunity to retreat
in determining whether her use of defensive force was necessary. The author recog-
nizes, however, that redefining self-defense to focus only on the "necessity" of the de-
fendant's actions is more unstructured than the present formulation of the defense and
therefore necessarily provides less guidance to juries, courts, and potential defendants
regarding the scope of the permissible use of defensive force. See id. at 660.

306See, e.g., Case/Comment, supra note 2, at 155-57; Comment, supra note 122, at

225-29; Note, Wife Abuse, supra note 10, at 1724-25.
307 W. LAFAVE & A. ScoTr, supra note 55, at 653. Some jurisdictions instead apply

the Model Penal Code's formulation, which mitigates murder to manslaughter if the
defendant was acting "under the influence of extreme mental or emotional disturbance
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To the extent that these commentators are suggesting that a his-
tory of abuse is at best a mitigating circumstance rather than a com-
plete defense, the discussion in Part II explaining why self-defense is
an appropriate claim provides a sufficient response. Voluntary
manslaughter is the proper verdict for the battered woman who kills
because she is angry. The battered woman who kills because she is
afraid and wants to protect herself, however, is entitled to an out-
right acquittal on self-defense grounds.

In addition, determining whether a battered woman was sub-
jected to provocation that would have caused the "reasonable per-
son" to lose self-control raises the same problems encountered in
ascertaining whether that same "reasonable person" would have felt
the need to use defensive force. 08 Moreover, unless the defendant's
conduct is compared with that of the reasonable battered woman,
she will probably be convicted of murder because the reasonable
person who had not experienced a prolonged history of abuse would
not have been provoked by threats,3" a past assault, 310 or a sleeping
husband. Finally, in identifying the sources of the provocation,
courts typically focus only on the circumstances at the time of the
killing and do not recognize claims that the defendant was pro-
voked by a number of events occurring over an extended period of
time.3 ''

Thus, relying on a voluntary manslaughter defense does not

for which there is reasonable explanation or excuse." MODEL PENAL CODE
§ 210.3(l)(b) (Official Draft 1962); see W. LAFAVE & A. ScoTT, supra note 55, at 660.

308 See, e.g., Kelman, supra note 79, at 636-37; Note, Imperfect Self-Defense, supra
note 8, at 635.

309 Typically, insulting or abusive words are not considered adequate provocation.
See W. LAFAVE & A. ScoTT, supra note 55, at 657-58.

310 In most jurisdictions, a voluntary manslaughter verdict is inappropriate if suffi-
cient time elapsed between the provoking event and the killing such that a reasonable
person would have "cooled off" during that period. See id. at 661-62. As a result, a
battered woman who kills her husband at some point after an assault has ended may
have difficulty convincing a jury not only that she was reasonably provoked but also
that she did not cool off in the interval before the killing. See, e.g., C. EWING, supra
note 8, at 45; Comment, Crimes Code, supra note 10, at 129-31.

311 See, e.g., Kelman, supra note 79, at 645 nn.138-39. Some courts, however, have
rejected this limited view of provocation. See, e.g., People v. Berry, 18 Cal. 3d 509, 515-
16, 134 Cal. Rptr. 415, 418-19, 556 P.2d 777, 780-81 (1976); People v. Borchers, 50 Cal.
2d 321, 328-29, 325 P.2d 97, 102 (1958); Commonwealth v. McCusker, 448 Pa. 382,
389, 292 A.2d 286, 290 (1972).

Thus, in cases involving battered women, some courts have ruled that the history of
the violent relationship is relevant in determining whether or not the defendant was
reasonably provoked. See, e.g., State v. Kelly, 97 N.J. 178, 218-19, 478 A.2d 364, 384
(1984); State v. Felton, 110 Wis. 2d 485, 509, 329 N.W.2d 161, 172 (1983); State v.
Hoyt, 21 Wis. 2d 284, 291, 128 N.W.2d 645, 649 (1964) (per curiam).
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avoid the difficulties confronting the battered woman who claims
that she killed in self-defense. Unless the court adopts the approach
suggested in Part II(A) and applies a reasonable battered woman
standard, the battered woman's heat of passion defense will likely
prove as unsuccessful as her self-defense claim.3 12

Finally, some commentators argue that a battered woman who
kills in a nonconfrontational setting should base her defense on a
claim of insanity.3 3 As noted above, the battered woman syndrome
is not a form of mental illness. 3 4 Therefore, although a battered
woman may be suffering from some diagnosable mental disease, the
mere fact that she has the traits characteristic of battered women
does not support an insanity defense. In fact, a battered woman
with a legitimate self-defense claim can demonstrate that her per-
ceptions and behavior were reasonable for one in her circumstances
rather than distorted by some impaired mental state.

Moreover, in many cases an insanity defense is likely to be unsuc-
cessful. Although the battered woman may be acting under stress
and may even be in a daze when she kills, 31 5 she generally retains
her ability to form the requisite intent to kill. Typically, she knows
the probable consequences of her actions at the time of the killing

312 Some courts have properly concluded that a reasonable battered woman standard
must be used in ruling on heat of passion defenses raised by battered women. See, e.g.,
State v. Felton, 110 Wis. 2d 485, 509-10, 329 N.W.2d 161, 172 (1983); State v. Hoyt, 21
Wis. 2d 284, 291, 128 N.W.2d 645, 649 (1964) (per curiam).

313 See Rittenmeyer, supra note 10, at 392; Comment, Women Who Kill, supra note
10, at 439-44. Two definitions of the insanity defense are currently in use. A majority
of jurisdictions, including the federal courts, follow the M'Naghten rule, which acquits
a defendant by reason of insanity if, at the time of the crime, she suffered from a mental
disease or defect that made her unable to "know the nature and quality of the act [s]he
was doing" or unable to realize that it was wrong. W. LAFAVE & A. Scorr, supra note
55, at 310, 330-31. The Model Penal Code standard, which has been adopted in a
significant minority of jurisdictions, see id. at 330-31, recognizes an insanity defense if,
at the time of the crime, the defendant suffered from some mental disease or defect that
impaired either her cognitive abilities - so that she lacked "substantial capacity ... to
appreciate the criminality [wrongfulness] of [her] conduct" - or her volitional capacity
- so that she lacked "substantial capacity ... to conform [her] conduct to the require-
ments of law." MODEL PENAL CODE § 4.01(l) (Official Draft 1962).

314 See supra note 90 and accompanying text. Although psychiatric classifications
may not be conclusive in defining the legal concept of mental disease, see, e.g., United
States v. Freeman, 357 F.2d 606, 622 (2d Cir. 1966); State v. Garrett, 391 S.W.2d 235,
239 (Mo. 1965), they are obviously relevant. Moreover, a battered woman must intro-
duce evidence of some "mental abnormality" in support of her insanity defense. See W.
LAFAVE & A. ScoTT, supra note 55, at 312. But cf Comment, Women Who Kill, supra
note 10, at 441-42 (arguing that the battered woman syndrome does constitute a mental
disease or defect).

315 See supra note 224 and accompanying text.
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and understands that killing is morally and legally wrong. She sim-
ply intends to kill to protect herself from her husband's violence.' 1 6

In addition, although the battered woman may have believed that
the only way for her to protect herself was to kill her husband, that
belief does not necessarily indicate that she was substantially unable
to control her conduct at the time she killed.3"' In such cases, an
insanity defense is unlikely to prevail, particularly at a time when
the defense is generally viewed with suspicion and is being severely
curtailed in many jurisdictions.31 In fact, juries acquit only a very
small percentage of battered women by reason of insanity.3"9

Finally, the heat of passion defense results in a manslaughter con-
viction, and possibly a prison sentence, and the insanity defense
leads to involuntary commitment to a mental hospital for an indefi-
nite period of time.32° These dispositions are not appropriate for
conduct that should be deemed justifiable self-defense.

316 See, e.g., C. EWING, supra note 8, at 45-46; L. WALKER, supra note 18, at 41;

Dvoskin, supra note 37, at 344 (noting that, even if the battered woman is suffering from
depression, that condition is not likely to result in "thought disorder or reality-testing
difficulties"); Note, Battered Wife's Dilemma, supra note 8, at 918. In such cases, it will
be difficult for the battered woman to satisfy either the M'Naghten standard or the
cognitive prong of the Model Penal Code test. See supra note 313. But cf Comment,
Women Who Kill, supra note 10, at 441-42 (arguing that the battered woman may be
unable to appreciate the wrongfulness of her conduct).

317 See, e.g., C. EWING, supra note 8, at 46; Dvoskin, supra note 37, at 344. There-
fore, in such cases it will be difficult for the battered woman to satisfy the volitional
prong of the Model Penal Code test. See supra note 313. But cf Comment, Women
Who Kill, supra note 10, at 442-44 (arguing that the battered woman may be substan-
tially unable to control her conduct).

Some courts, however, have recently expressed dissatisfaction with the volitional
prong, and, as a result, jurisdictions that apply the Model Penal Code standard may
abolish that prong of the defense. See, e.g., United States v. Lyons, 731 F.2d 243, 248-
49 (5th Cir.) (en banc), cert. denied, 469 U.S. 930 (1984).

318 See, e.g., S. KADISH, S. SCHULHOFER & M. PAULSEN, supra note 140, at 88-89,
104-05 (4th ed. Supp. 1985).

319 See C. EWING, supra note 8, at 45, 155 n.25. But cf Comment, Women Who Kill,

supra note 10, at 444 (describing two cases where battered women were acquitted by
reason of insanity). For other cases where battered women attempted to raise insanity
defenses, see, e.g., People v. Seipel, 108 Il. App. 2d 384, 386, 247 N.E.2d 905, 908-09
(1969), cert. denied, 397 U.S. 1057 (1970); State v. Guido, 40 N.J. 191, 200-05, 191 A.2d
45, 50-53 (1963); State v. Felton, 110 Wis. 2d 485, 514-16, 329 N.W.2d 161, 174-75
(1983).

320 See, e.g., W. LAFAVE & A. ScoTr, supra note 55, at 360-61 & n.5. Moreover, in

Jones v. United States, 463 U.S. 354, 368-69 (1983), the Supreme Court held that a
defendant acquitted by reason of insanity may be involuntarily hospitalized for a period
of time longer than the maximum prison sentence prescribed for the crime with which
she was charged.
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CONCLUSION

Self-defense claims raised by battered women like Francine
Hughes may not resemble classic cases of self-defense. Neverthe-
less, the battered woman who kills in a nonconfrontational setting is
equally entitled to acquittal as long as she can show that she hon-
estly and reasonably believed that her violent husband posed an im-
minent threat of death or serious bodily harm. In many cases, she
can do so by presenting evidence describing the nature of the abu-
sive relationship and its impact on her. That evidence will demon-
strate that a reasonable person in the defendant's circumstances
would eventually have come to believe she could neither escape nor
defend herself during a beating and that the only way to protect
herself was to strike back under nonconfrontational circumstances.
In such cases, the appropriate defense is a traditional self-defense
claim, and the appropriate verdict is acquittal.




