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in what is essentially a commercial activity”—the operation of
a railroad in Parden, the planning of a state fair in Mills Music—
“well after federal legislation regulated the activity,” and there-
fore could reasonably be deemed to have impliedly waived its
Eleventh Amendment immunity.!!!

Assuming different facts in Union Gas, even the Com-
monwealth of Pennsylvania might be said to have acted volun-
tarily so as to impliedly consent to be sued under CERCLA.
Suppose, for example, that the coal tar deposited by Union Gas
had started to find its way into the creek without any inter-
vention on the part of the Commonwealth. Suppose further
that the Commonwealth—acting like a private commercial de-
veloper—had voluntarily chosen to acquire the affected prop-
erty for redevelopment purposes!'? and had refused to clean up

111. Mills Music, 591 F.2d at 1286. The specific ruling in Mills Music became
suspect once the Supreme Court required Congress to satisfy the clear statement
rule when soliciting an implied waiver or abrogating the Eleventh Amend-
ment, see supra notes 36-38 and 48-50 and accompanying text (describing the
clear statement rule). The Ninth Circuit ultimately overruled Mills Music on
the grounds that the Copyright Act did not satisfy the clear statement rule.
See BV Eng’g v. University of Cal., 858 F.2d 1394, 1398 n.1 (9th Cir. 1988),
cert. denied, 489 U.S. 1090 (1989). But after the Supreme Court held in Penn-
sylvania v. Union Gas Co., 491 U.S. 1 (1989), that Article I gave Congress the
power to abrogate the Eleventh Amendment, see supra notes 52-56 and ac-
companying text, Congress relied on that power in passing the Copyright
Remedy Clarification Act of 1990, which clearly indicated its intent to abro-
gate the states’ Eleventh Amendment immunity from copyright infringement
suits. See 17 U.S.C. § 511(a) (1994) (providing that “[alny State, any instru-
mentality of a State, and any officer or employee of a State or instrumentality
of a State acting in his or her official capacity, shall not be immune, under the
Eleventh Amendment . . . or under any other doctrine of sovereign immunity,
from suit in Federal court by any person, including any governmental or non-
governmental entity, for... any ... violation under this title”). See generally
3 MELVILLE B. NIMMER & DAviD NIMMER, NIMMER ON COPYRIGHT
§ 12.01{E](2](b], at 12-47 to 12-48 (1997) (discussing abrogation in the Copy-
right Remedy Clarification Act). Now that Uniorn Gas has been overruled by
Seminole Tribe, Congress no longer has the power to abrogate the Eleventh
Amendment when legislating under the Copyright and Patent Clause, U.S.
CONST. art. I, § 8, cl. 8, but Seminole Tribe does not bar Congress from using
that clause to solicit an implied waiver of the Eleventh Amendment in a case
like Mills Music.

112. Cf Hawaii Hous. Auth. v. Midkiff, 467 U.S. 229, 244 (1984) (allowing the
state to condemn certain private residential property and transfer ownership
from the lessors of the property to its lessees without “taking actual posses-
sion of the land” or “itself. .. usfling the] property” in any way); Berman v.
Parker, 348 U.S. 26, 33-34 (1954) (permitting the District of Columbia to use
its eminent domain power for purposes of redeveloping private property for
sale or lease to other private parties, even though that meant “taking from
one businessman for the benefit of another businessman”).
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the tar, even though it knew that any owner or operator of a
hazardous waste site was liable for cleanup costs under
CERCLA. Under those circumstances, it would seem fair to
say that the Commonwealth voluntarily chose to become the
owner or operator of a hazardous waste site and thereby im-
pliedly waived its Eleventh Amendment immunity.

Admittedly, line-drawing problems arise with statutes en-
acted pursuant to the Commerce Clause and other portions of
Article I that are avoided when Congress acts under the
Spending Clause. These challenging line-drawing issues might
tempt a court to conclude that Congress may solicit an implied
waiver of the Eleventh Amendment only when legislating under
the Spending Clause.!® “But the luxury of precise definitions
is one rarely enjoyed in interpreting and applying the general
provisions of our Constitution.”’* And certainly a state that
chooses to take over the operation of a private factory should
not be immune from suit if it decides—in violation of congres-
sional legislation that clearly puts it on notice that entry into
this market will create a risk of federal court litigation—to
pollute the surrounding waters, maintain unsafe working con-
ditions, fix prices, or misuse copyrighted or patented materials.
In those circumstances, Justice Scalia’s views notwithstanding,
it seems wrong to say that implying waiver is tantamount to
abrogation.

113. The complexity of these line-drawing issues did lead the Court in
Garcia v. San Antonio Metropolitan Transit Authority, 469 U.S. 528 (1985), to
refuse to make any further effort to define what was a “traditional,” integral,’
or ‘necessary’” governmental function, id. at 546, or to distinguish between
governmental and proprietary activities for purposes of the Tenth Amend-
ment. See id. at 537-47. But the Court did so in the context of getting the
judiciary out of the business of using the Tenth Amendment to “protect the
States from overreaching by Congress.” Id. at 551. “State sovereign inter-
ests . .. are more properly protected by procedural safeguards inherent in the
structure of the federal system than by judicially created limitations on fed-
eral power,” the Court concluded. Id. at 552. Thus, the Court expressed a
preference to rely on the “political process®—that is, “the built-in restraints
that our system provides through state participation in federal governmental
action™—to “ensure[] that laws that unduly burden the States will not be
promulgated.” Id. at 556. It is not clear, however, that the current Court still
endorses the approach taken in Garcia. See infra note 150. In any event, as
argued in the text, the Court cannot legitimately follow that approach here
and simply wash its hands of the whole inquiry. For further discussion of the
Tenth Amendment’s implications for the continued viability of the implied
waiver doctrine, see infra Part ITLB.

114, Garcia, 469 U.S. at 561 n.4 (Powell, J., dissenting).
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The final objection to reviving the implied waiver doc-
trine—that the doctrine’s validity is suspect because Seminole
Tribe rejected Parden’s “surrender theory”—is similarly over-
broad. Seminole Tribe’s holding that Congress may not use its
Article I powers to abrogate the Eleventh Amendment neces-
sarily rejects the theory articulated in Parden, among other
places,'’” that the states forfeited their Eleventh Amendment
protection by virtue of the fact that they “surrendered a portion
of their sovereignty when they granted Congress the power to
regulate commerce.”''¢ As a result, a state may not be deemed
to have waived its immunity simply because it hired employees.
Seminole Tribe does not foreclose the possibility, however, that
a state may be deemed to have waived its immunity by volun-
tarily accepting federal funds!!” or by voluntarily choosing to
engage in an activity subject to federal regulation.!!®

115. See, e.g., Pennsylvania v. Union Gas Co., 491 U.S. 1, 19-20 (1989)
(plurality opinion); Employees of Dep’t of Pub. Health & Welfare v. Depart-
ment of Pub. Health & Welfare, 411 U.S. 279, 286 (1973).

116. Parden v. Terminal Ry., 377 U.S. 184, 191 (1964).

117. See Clark v. California, 123 F.3d 1267 (9th Cir. 1997) (noting that a
state may waive the Eleventh Amendment even in the absence of congres-
sional abrogation, and that “lolne way for a state to waive its immunity is to
accept federal funds where the funding statute ‘manifest[s] a clear intent to
condition participation in the programs funded under the Act on a State’s con-
sent to waive its constitutional immunity’”) (quoting Atascadero State Hosp.
v. Scanlon, 473 U.S. 234, 247 (1985)); Gehrt v. University of 1Il., No. 96-1317,
1997 U.S. Dist. LEXIS 10178, at *7 (C.D. IIl. May 22, 1997) (observing that
states “may consent to federal jurisdiction ... by participating in a federally
funded program that explicitly requires consent for participation™).

118. See Premo v. Martin, 119 F.3d 764, 770 (9th Cir. 1997) (noting that a
state “will be deemed to have waived its sovereign immunity when ... Con-
gress clearly intended to condition the state’s participation in a program or
activity on the state’s waiver of immunity”); Nihiser v. Ohio Envtl. Protection
Agency, No. C2-94-1258, 1997 U.S. Dist. LEXIS 15405, at *3 (S.D. Ohio Aug.
6, 1997) (observing that a state “can waive its sovereign immunity when it
voluntarily participates in a program where Congress has conditioned partici-
pation in the program on the state’s consent to suit in federal court”); Hodg-
son v. Mississippi Dep’t of Corrections, 963 F. Supp. 776, 787 (E.D. Wis. 1997)
(pointing out that a state can “waive its immunity implicitly by voluntarily
participating in a federal program when Congress has expressly conditioned
state participation in that program on the state’s consent to suit in federal
court”).

Even three of the five lower court opinions that have questioned the con-
tinued viability of the implied waiver doctrine, see supra note 77, seemingly
acknowledge this possibility. See Close v. New York, 125 F.3d 31, 40 (2d Cir.
1997) (noting that “the FLSA deals with employee rights, not economic en-
deavors”); Digiore v. Illinois, 962 F. Supp. 1064, 1075 (N.D. II.. 1997) (pointing
out that the case did not involve “a voluntary spending program whose bene-
fits the states may decide to accept or reject”); Goebel v. Colorado, No. 93-K-
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Thus, the Court’s decision in Seminole Tribe breathes new
life into the implied waiver doctrine, furnishing a reason to
distinguish once again between cases of implied waiver and
cases of abrogation. Furthermore, there is no basis for reading
Seminole Tribe to undermine the implied waiver doctrine, at
least with respect to statutes passed pursuant to the Spending
Clause that condition the receipt of federal funds on a state’s
waiver of the Eleventh Amendment, and with respect to statutes
passed under Congress’s other Article I powers that regulate
activities voluntarily undertaken by the states. The next part
of this Article considers whether any other hurdles stand in the
way of reviving the implied waiver doctrine in the post-
Seminole Tribe world.

III. OTHER POSSIBLE HURDLES CONFRONTING THE
IMPLIED WAIVER DOCTRINE

As explained above, Seminole Tribe does not jeopardize con-
gressional efforts to enact legislation that expressly conditions a
state’s voluntary decision to accept federal funds or participate
in a federally regulated activity on its willingness to waive the
Eleventh Amendment, as long as such legislation satisfies the
clear statement rule. Nevertheless, such statutes must otherwise
pass constitutional muster and fall within one of Congress’s Ar-
ticle I powers.!”® One such power that is likely to be of critical

1227, 1996 U.S. Dist. LEXIS 20929, at *29 (D. Colo. June 25, 1996) (observing
that “[t]he sine qua non of waiver”—“the voluntary exercise of a real option™—
was absent there).

Likewise, in AFSCME v. Virginia, 949 F. Supp. 438, 443 (W.D. Va. 1996),
the court rejected on the merits the plaintiffs’ argument that “discovery might
possibly produce evidence that the Commonwealth waived its Eleventh
Amendment immunity by participating in a federal program in which Con-
gress explicitly conditioned participation on consent to suit in federal court.”
Rather than simply noting that such an argument was unavailing in the wake
of Seminole Tribe, the court denied the plaintiffs’ request for additional dis-
covery on the ground that they had “made no colorable showing of waiver” and
were merely “seekling] to undertake a fishing expedition,” given that they had
“not even been able to identify a specific program in which the Commonwealth
participates that requires such a waiver.” Id. at 443-44,

119. For example, under the Court’s decision in United States v. Lopez, a
statute passed pursuant to the Commerce Clause must be aimed at regulating
one of three types of activities: “the use of the channels of interstate com-
merce”; “the instrumentalities of interstate commerce”; or “those activities
that substantially affect interstate commerce.” 514 U.S. 549, 558-59 (1995).
Applying this test, the Lopez majority struck down the Gun-Free School Zones
Act of 1990, 18 U.S.C. §§ 921(a)(25), 922(q)(2)(A) (1994), which made it a fed-
eral crime to possess a gun within 1,000 feet of a school. The Lopez ruling
marked the first time in almost 60 years that the Court had found that a stat-
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importance in this context is the Spending Clause,'? and it is
therefore important to consider the scope of Congress’s authority
to condition the receipt of federal monies on states’ waiver of
their Eleventh Amendment immunity. It is also necessary to
analyze whether the Court’s recent Tenth Amendment'?! cases
impose any additional limits on the implied waiver doctrine.
These two issues are discussed in the following sections.

A. THE SPENDING CLAUSE CASES

The Supreme Court has long recognized, most recently in
South Dakota v. Dole'” and New York v. United States,'?® that
Congress’s Spending Clause powers are sweeping and are not
necessarily circumscribed by the scope of its other enumerated
powers. In Dole, for example, the Court observed that “the
power of Congress to authorize expenditure of public moneys
for public purposes is not limited by the direct grants of legis-
lative power found in the Constitution.”'** As a result, the
Court indicated, “objectives not thought to be within Article I’s

ute exceeded Congress’s Commerce Clause power. See Louis H. Pollak, Fore-
word, 94 MICH. L. REV. 533, 535 (1995). Not surprisingly, therefore, it has
been the subject of extensive commentary. See, e.g., John P. Dwyer, The
Commerce Clause and the Limits of Congressional Authority to Regulate the
Environment, 25 ENVTL. L. REP, 10,421 (Envtl. L. Inst. 1995); Hovencamp,
supra note 63, at 2233-36; Stephen M. McJohn, The Impact of United States
v. Lopez: The New Hybrid Commerce Clause, 34 DUQ. L. REV. 1 (1995); Sym-
posium, The New Federalism After United States v. Lopez, 46 CASEW. RES. L.
REV. 635 (1996); Symposium, Reflections on United States v. Lopez, 94 MICH.
L. REV. 533 (1995); The Supreme Court, 1994 Term—Leading Cases, 109
Harv. L. REV. 111, 111-21 (1995).

The year after the Court’s ruling in Lopez, Congress passed a new statute
criminalizing the possession within 1,000 feet of a school of “a firearm that
has moved in or that otherwise affects interstate or foreign commerce.” 18
U.S.C.A. § 922(q)(2)(A) (Supp. 1997). This statute will presumably survive
scrutiny under the test set out in Lopez. See Harry Litman & Mark D. Green-
berg, Federal Power and Federalism: A Theory of Commerce-Clause Based
Regulation of Traditionally State Crimes, 47 CASE. W. RES. L. REV. 921
(1997); cf. United States v. Lewis, 100 ¥.3d 49, 50-53 (7th Cir. 1996) (citing
numerous cases that have distinguished Lopez and upheld a related federal
statute that prohibits a convicted felon from possessing a firearm “in or affect-
ing commerce”).

120. For the language of the Spending Clause, see supra note 18.

121. For the language of the Tenth Amendment, see supra note 14.

122. 483 U.S. 208 (1987). For a description of the facts of Dole, see infra
note 125.

123. 505 U.S. 144 (1992). For a description of the facts of New York v.
United States, see infra notes 157-159 and accompanying text.

124. Dole, 483 U.S. at 207 (citation omitted) (quoting United States v.
Bautler, 297 U.S. 1, 686, 65 (1936)).
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‘enumerated legislative fields’ may nevertheless be attained
through the use of the spending power and the conditional grant
of federal funds.”® Thus, Seminole Tribe’s holding that Article
I does not give Congress authority to abrogate the Eleventh
Amendment does not foreclose Congress from conditioning a
grant of federal funds on the states’ willingness to consent to
be sued in federal court.!?

Although Congress has broad discretion when legislating
under the Spending Clause, Dole acknowledged—and New York
v. United States confirmed'”’—the existence of four “general re-
strictions” on Congress’s authority in this area:'® (1) Congress
must be acting “in pursuit of ‘the general welfare’”;'?® (2) the
statute must “unambiguously’” specify the conditions with
which the state must comply in order to receive the federal

125. Id. For example, the statute before the Court in Dole required states
that accepted certain federal highway funds to set their legal drinking age at
21. The Court held that the condition was a proper exercise of Congress’s
spending power even if the Twenty-First Amendment “would prohibit an at-
tempt by Congress to legislate directly a national minimum drinking age.” Id.
at 206.

A number of commentators have criticized the Court’s broad reading of
Congress’s spending power. See, e.g., RICHARD A. EPSTEIN, BARGAINING WITH
THE STATE 151-57 (1993) (arguing that the use of the spending power ap-
proved in Dole subverts the doctrine of unconstitutional conditions); Lynn A.
Baker, Conditional Federal Spending After Lopez, 95 COLUM. L. REV. 1911
(1995) (advocating that Spending Clause statutes be presumed invalid if they
impose conditions Congress could not otherwise require); David E. Engdahl,
The Spending Power, 44 DUKE L.J. 1 (1994) (concluding that the Court’s mis-
understanding of Alexander Hamilton’s views about the spending power has
led to contradictions and anomalies in the Spending Clause cases); Thomas R.
McCoy & Barry Friedman, Conditional Spending: Federalism’s Trojan Horse,
1988 Sup. CT. REV. 85 (criticizing Dole as inconsistent with the notion that
the federal government is one of delegated powers); Albert J. Rosenthal, Con-
ditional Federal Spending and the Constitution, 39 STAN. L. REV. 1103 (1987)
(questioning the permissibility of funding conditions that interfere with the
states or require the relinquishment of individual rights); Kathleen M. Sulli-
van, Unconstitutional Conditions, 102 HARvV. L. REV. 1413 (1989) (proposing
stricter serutiny of unconstitutional conditions); William Van Alstyne, “Thirty
Pieces of Silver” for the Rights of Your People: Irresistible Offers Reconsidered
as a Matter of State Constitutional Law, 16 HARV. J.L. & PUB. PoLY 303
(1993) (arguing that state and local governments should refrain from accept-
ing federal funds conditioned on the violation of state constitutional rights).

126. Congress might even condition the federal funds on the state legisla-
ture’s passage of a statute consenting to suit in federal court, thus bringing
into play the express waiver exception to the Eleventh Amendment. See supra
notes 24-25 and accompanying text.

127, See 505 U.S. at 171-72.

128. Dole, 483 U.S. at 207.

129. Md.
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funds in question, thereby “enabll[ing] the States to exercise
their choice knowingly, cognizant of the consequences of their
participation™;!* (3) any conditions must be “reasonably related to
the purpose of the expenditure”;'®! and (4) the conditions may
not “violate any independent constitutional prohibition.”® As
a final matter, the Court warned in Dole that under some cir-
cumstances, “the financial inducement offered by Congress
might be so coercive as to pass the point at which ‘pressure
turns into compulsion.””!33

130. Id. (quoting Pennhurst State Sch. & Hosp. v. Halderman, 451 U.S. 1,
17 (1981)).

131. New York v. United States, 505 U.S. at 172. In Dole, the Court ac-
knowledged that its prior cases had not provided any “significant elaboration”
of this requirement. 483 U.S. at 207. The Dole Court itself declined to “define
the outer bounds of the ‘germaneness’ or ‘relatedness’ limitation” and specifi-
cally refused to decide whether “a condition on federal funds is legitimate only
if it relates directly to the purpose of the expenditure to which it is attached.”
Id. at 208-09 n.3. The Court’s failure to articulate a specific definition of the
relatedness requirement has led to criticism. See, e.g., Baker, supra note 125,
at 19383 (observing that the Court has provided “neither a workable definition

... nor any actual or hypothetical example” of the relatedness requirement);
Engdahl, supra note 125, at 54-62 (referring to “the inaneness of
‘germaneness’); McCoy & Friedman, supre note 125, at 120-23 (describing
the relatedness restriction as “contentless”); Sullivan, supra note 125, at 1456-
76 (criticizing the germaneness requirement as both over- and underinclusive).

132. New York v. United States, 505 U.S. at 172. Assuming that this
fourth condition is met, the doctrine of unconstitutional conditions should not
pose a problem for Spending Clause statutes that condition the receipt of fed-
eral funds on the states’ waiver of the Eleventh Amendment. In general, the
unconstitutional conditions doctrine has not been applied in any consistent
fashion. See, e.g., ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES
AND POLICIES 795-98 (1997) (describing the Supreme Court’s inconsistent
application of the unconstitutional conditions doctrine and concluding that “it
is very difficult to reconcile the cases” in this area); Rosenthal, supra note 125,
at 1121 (“Whether the conferring of a privilege may or may not be conditioned
on conduct which could not otherwise be compelled admits of no categorical
answer.”). A statute that falls within the bounds of the spending power as
articulated in Dole and New York v. United States, the most relevant prece-
dents, should therefore be valid. See id. (“Where the validity of coercive con-
ditions on spending has been under consideration, the growing tendency of the
Supreme Court has been to weigh them case by case rather than to try to re-
solve them by reference to some broad formulation relating to unconstitu-
tional conditions.”).

133. 483 U.S. at 211 (quoting Steward Mach. Co. v. Davis, 301 U.S. 548,
590 (1937)). The Court’s failure to elaborate on the reach of the coercion ex-
ception has prompted criticism from some commentators. See, e.g., EPSTEIN,
supra note 125, at 155-56 (noting that the “ostensible coercion theory” is
usually “sternly rebuffed” by the courts); Baker, supra note 125, at 1973
(observing that “any determination of the point at which ‘compulsion’ begins is
inevitably arbitrary or subjective”); Engdahl, supre note 125, at 78-86
(advocating that the coercion exception be replaced by the contract law doc-
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None of these limitations create a universal ban on statutes
that condition the receipt of federal funds on the states’ waiver of
their Eleventh Amendment protection. First, although Congress
must be acting to serve “the general welfare,” nothing in the
Court’s Spending Clause or Eleventh Amendment jurispru-
dence supports the proposition that soliciting a waiver of the
Eleventh Amendment is by definition antithetical to “the gen-
eral welfare.” In fact, the Court in Dole specifically instructed
the courts to “defer substantially to the judgment of Congress”
in determining whether this first criterion is met.!** Addi-
tionally, as noted above,'* the Cowrt’s Eleventh Amendment
cases—including Seminole Tribe—have uniformly presumed
that states are free to waive the protection afforded by that
Amendment.

The second hurdle—that any condition must be unambi-
guously specified—adds nothing to the clear statement rule,
which a statute must already satisfy to trigger the implied
waiver doctrine.’® The third restriction—that the condition
must be “reasonably related” to the purposes underlying the
legislation—would appear to be easily satisfied by most
Spending Clause statutes, and certainly by those specifying
that any state wishing to receive the funds allocated by the
statute must waive its immunity with respect to suits challenging
the manner in which it is spending the funds or administering
the program created by the statute.!¥’

trines prohibiting agreements that are unconscionable or contrary to public
policy); McCoy & Friedman, supra note 125, at 118-20 (referring to “the illu-
sory nature of the coercion/inducement limitation”); Sullivan, supra note 125,
at 1428-56 (concluding that the concept of coercion is too indefinite and too
narrow).

134. 483 U.S. at 207.

135. See supra notes 22, 87-89 and accompanying text.

136. For a description of the clear statement rule, see supra notes 36-38,
47-50 and accompanying text.

137. Even Justice O’Connor, who dissented in Dole on the grounds that
“establishment of a minimum drinking age of 21 is not sufficiently related to
interstate highway construction to justify so conditioning funds appropriated
for that purpose,” would presumably agree. 483 U.S. at 213-14 (O’Connor, J.,
dissenting). In O’Connor’s view, the Spending Clause permits Congress to
“condition grants in ways that can fairly be said to be related to the expendi-
ture of federal funds,” but does not allow Congress to “insist as a condition of
the use of highway funds that the State impose or change regulations in other
areas of the State’s social and economic life because of an attenuated or tan-
gential relationship to highway use or safety.” Id. at 217, 215 (O’Connor, J.,
dissenting). The key issue for her is “whether the spending requirement or
prohibition is a condition on a grant or whether it is regulation.” Id. at 216
(O’Connor, J., dissenting); cf. Meltzer, supra note 21, at 54 (questioning
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Although one might characterize the Eleventh Amendment
as an “independent constitutional bar” prohibiting legislation .
that conditions the receipt of federal monies on the states’
waiver of the protection afforded by that Amendment, Dole’s
description of this fourth limitation makes clear that the Court
would not take this position. In Dole, the Court explained that
the “independent constitutional bar” restriction is not “a pro-
hibition on the indirect achievement of objectives which Congress
is not empowered to achieve directly,” but instead is designed
simply to ensure that the power “not be used to induce the
States to engage in activities that would themselves be unconsti-
tutional.”*® For example, the Court noted, Congress could not
condition the receipt of federal funds on the states’ willingness
to inflict cruel and unusual punishment in violation of the
Eighth Amendment.!* But given that the Eleventh Amend-
ment itself envisions the possibility of waiver,!® asking the
states to exercise their waiver rights does not require them to
violate any “independent constitutional bar.”'*!

The final qualification on Congress’s spending power—the
possibility that a statute might be excessively “coercive”™—refers
to the amount of money at stake.!? It does not impose a sub-
stantive bar on any particular type of string Congress might
choose to attach to a funding statute, and therefore would pose
a problem only if a state that refused to waive the Eleventh
Amendment risked losing a substantial amount of federal

whether a statute could “condition provision of tuition grants to graduate stu-
dents in mathematics on the mathematics deparl:ment’s waiver of immunity
from suit under the copyright, patent, and minimum wage laws”). Requiring
the states to waive their Eleventh Amendment protection with respect to suits
challenging the way in which they spend the federal funds allocated by the
statute would presumably satisfy even this stricter definition of relatedness.

138. 483 U.S. at 210.

139. Seeid. at 210-11.

140. See supra note 22 and accompanying text.

141. Even Justice Brennan, who dissented in Dole on the grounds that the
statute at issue there conditioned the receipt of federal funds “in a manner
that abridges [the State’s] right” under the Twenty-First Amendment, 483
U.S. at 212 (Brennan, J., dissenting), would probably agree. In Justice Bren-
nan’s opinion, the Twenty-First Amendment “itself [struck] the proper bal-
ance between federal and state authority.” Id. Although Brennan would pre-
sumably describe the Eleventh Amendment in similar terms, that
Amendment strikes a different balance by allowing for the possibility of
waiver.

142. Thus, for example, the Court concluded that the statute at issue in
Dole passed muster under this criterion because only “a relatively small per-
centage of certain federal highway funds” was at issue. 483 U.S. at 211.
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funds. Moreover, as the Court recognized in Dole, every con-
gressional spending statute “is in some measure a tempta-
tion,” but “to hold that motive or temptation is equivalent to
coercion is to plunge the law in endless difficulties.”” There-
fore, the Court resolved to continue to be “guided by a robust
common sense’” that presumes the states are exercising their
free will in accepting the conditions Congress imposes on the
receipt of federal funds.!*

In general, therefore, these restrictions on the Spending
Clause power do not foreclose Congress from conditioning
grants of federal funds on the states’ willingness to waive their
Eleventh Amendment protection. The following subsection ex-
amines whether the Tenth Amendment nevertheless limits
Congress’s ability to pass such legislation.

B. THE TENTH AMENDMENT CASES

The Supreme Court’s renewed interest in the principles of
state sovereignty protected by the Tenth Amendment'® re-
ceived a good deal of attention in the wake of the Court’s recent
decision in Printz v. United States.'*® In that case, the Court
struck down the provisions in the Brady Handgun Violence
Prevention Act (the Brady Act) that required state and local
law enforcement officials to conduct background checks on pro-
spective purchasers of handguns.!¥” In so doing, the Court relied
on the principle articulated in New York v. United States'*®
that the federal government “may not compel the States to en-
act or administer a federal regulatory program.’”!#

New York v. United States, only the second Supreme Court
decision in fifty-five years to invalidate a federal statute on
Tenth Amendment grounds,'? expressly recognized, however,

143. Id. (quoting Steward Mach. Co. v. Davis, 301 U.S. 548, 589-90 (1937)).

144. Id. (quoting Steward Mach. Co., 301 U.S. at 590).

145. For the language of the Tenth Amendment, see supra note 14. The
relationship between the Tenth and Eleventh Amendments has been de-
sceribed as follows: “While Congress’s power to impose obligations on the states
is governed by the Court’s Tenth Amendment jurisprudence, the availability
of remedies for the violation of such obligations is determined by the Eleventh
Amendment.” Vdzquez, supra note 4, at 1703.

146. 117 S. Ct. 2365 (1997).
147. 18 U.S.C. § 922(s)(2) (1994).
148. 505 U.S. 144 (1992).

149. Printz, 117 S. Ct. at 2380 (quoting New York v. United States, 505
U.S. at 188); see also id. at 2383 (same).

150. See CHEMERINSKY, supra note 132, at 232, Interestingly, the FLSA—the
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that the Tenth Amendment is “essentially a tautology™ it
merely confirms that the federal government is one of limited
powers and that a federal statute is valid only if it falls within
one of Congress’s enumerated powers.’”! By definition, there-
fore, a statute that is otherwise authorized by the Spending
Clause or the Commerce Clause does not run afoul of the Tenth
Amendment.!? In fact, while the Court in New York v. United

same statute that is now the focus of a number of post-Seminole Tribe decisions,
see supra notes 77 and 103—has also been at the center of the controversy in
the Supreme Court’s Tenth Amendment jurisprudence. In National League of
Cities v. Usery, 426 U.S. 833 (1976), the Court held that applying the FLSA’s
minimum wage requirements to state and local employees violated the Tenth
Amendment. Usery, the first decision to find a federal statute violative of the
Tenth Amendment in almost 40 years, overruled the Court’s earlier decision
in Maryland v. Wirtz, 392 U.S. 183 (1968). Usery itself was overruled nine
years later in Garcia v. San Antonio Metropolitan Transit Authority, 469 U.S.
528 (1985).

Although the Court in New York v. United States expressly disclaimed
any intent “to apply or revisit the holdings of any of these [earlier] cases,” 505
U.S. at 160, numerous commentators have noticed the tension between New
York v. United States and Garcia. See, e.g., Richard E. Levy, New York v.
United States: An Essay on the Uses and Misuses of Precedent, History, and
Policy in Determining the Scope of Federal Power, 41 U. KaN. L. REV. 493, 500
(1993) (describing the Court’s approach in New York v. United States as
“fundamentally at odds with the decision in Garecia”); Deborah Jones Merritt,
Three Faces of Federalism: Finding a Formula for the Future, 47 VAND. L.
REV. 1563, 1572 n.34 (1994) (calling New York v. United States a “surprisingly
strong departure from Garcia”); H. Jefferson Powell, The Oldest Question of
Constitutional Law, 79 VA. L. REV. 633, 635 (1993) (noting that New York v.
United States “reopened the debate”); Mark Tushnet, Why the Supreme Court
Overruled National League of Cities, 47 VAND. L. REV. 1623, 1634 (1994)
(concluding that New York v. United States “did not quite overrule Garcia”).
For further discussion of Garcia, see supra note 113.

151. 505 U.S. at 156-57.

152. See id. at 155-56 (noting that the questions whether a statute comes
within one of Congress’s enumerated powers and whether it violates the
Tenth Amendment are “mirror images of each other”). The Court’s reference
to the Tenth Amendment as a “tautology,” which is preceded by the observation
that “[tihe Tenth Amendment . .. restrains the power of Congress, but this
limit is not derived from the text of the Tenth Amendment itself,” id. at 156-
57, creates some ambiguity as to whether New York v. United States is articu-
lating a Tenth Amendment principle applicable to all federal statutes, or is
simply interpreting the reach of Congress’s Commerce Clause power and thus
governs only statutes passed under that clause. See Tushnet, supra note 150,
at 1645-47.

Printz did not resolve this ambiguity. Although Justices O’Connor and
Thomas stated quite explicitly their view that the Brady Act violated the
Tenth Amendment, see 117 S. Ct. at 2385 (O’Connor, J., concurring); id.
(Thomas, J., concurring), the majority opinion is not so clear. At one point,
the majority acknowledged that there was “no constitutional text speaking to
[the] precise question” before it, so that “the answer . . . must be sought in his-
torical understanding and practice, in the structure of the Constitution, and
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States held that “Congress may not simply ‘comandeelr] the
legislative processes of the States by directly compelling them
to enact and enforce a federal regulatory program,” it also
cautioned that “[tlhis is not to say that Congress lacks the
ability to encourage a State to regulate in a particular way, or
that Congress may not hold out incentives to the States as a
method of influencing a State’s policy choices.”® The Court
reasoned that “encouraging a State to conform to federal policy
choices” is unobjectionable because “the residents of the State
retain the ultimate decision as to whether or not the State will
comply.”!%

One prominent method of influencing state policy choices
expressly endorsed by the Court in New York v. United States
is the congressional spending power. Imposing conditions on the
receipt of federal funds does not violate the Tenth Amendment,
the Court observed, because “[ilf a State’s citizens view federal
policy as sufficiently contrary to local interests, they may elect
to decline a federal grant.”® Thus, New York v. United

in the jurisprudence of this Court.” Printz, 117 S. Ct. at 2370. Moreover, the
majority questioned the presumption that “the Tenth Amendment is the ex-
clusive textual source of protection for principles of federalism,” noting that
those principles are “reflected in numerous constitutional provisions, and not
only those, like the Tenth Amendment, that speak to the point explicitly.” Id.
at 2379 n.13 (citation omitted). These passages prompted the four Printz dis-
senters to chide the majority for relying on “a ‘principle of state sovereignty’
mentioned nowhere in the constitutional text.” Id. at 2388 n.2 (Stevens, J.,
dissenting).

In considering the viability of the implied waiver doctrine, this Article as-
sumes the broadest reading of New York v. United States and Printz—that
they articulate a constitutional principle, whether derived from the Tenth
Amendment or the “reasonable implications” of some other constitutional
provision, that governs all federal statutes. Printz, 117 S. Ct. at 2379 n.13.

153. 505 U.S. at 161 (quoting Hodel v. Virginia Surface Mining & Recla-
mation Ass’n, 452 U.S. 264, 288 (1981)).

154. Id. at 166. Likewise, the language in New York v. United States indi-
cating that Congress may not force the states to “enact or administer a federal
regulatory program,” id. at 188—which is quoted in Printz, see supra text ac-
companying note 149—is immediately followed by the acknowledgment that
“[tIhe Constitution enables the Federal Government to pre-empt state regulation
contrary to federal interests, and it permits the Federal Government to hold
out incentives to the States as a means of encouraging them to adopt sug-
gested regulatory schemes.” 505 U.S. at 188.

155. 505 U.S. at 168.

156. Id.; see also Dole, 483 U.S. at 210 (noting that the Tenth Amendment
does not “limit the range of conditions legitimately placed on federal grants”
because the states can “adopt ‘the “simple expedient” of not yielding’”)
(quoting Oklahoma v. U.S. Civil Serv. Comm™, 330 U.S. 127, 143 (1947));
Merritt, supra note 150, at 1577 (noting that the “autonomy model” of the
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States upheld a Spending Clause provision in the Low-Level
Radioactive Waste Policy Amendments Act of 1985'7 that pro-
vided monetary incentives to states that complied with the
statute’s regulations for the disposal of radioactive waste. The
Court reasoned that these incentives were “supported by af-
firmative constitutional grants of power to Congress” and
therefore were “not inconsistent” with the Tenth Amendment.!*
The Court also approved another section of the statute that gave
the states “the choice of regulating [the disposal of radioactive
waste] according to federal standards or having state law pre-
empted by federal regulation” as a valid exercise of Congress’s
power under the Commerce Clause and thus unassailable under
the Tenth Amendment.!*

Although the Court’s recent decision in Printz gave these
issues more cursory treatment, it essentially ratified the ap-
proach taken in New York v. United States.!®® Moreover, the
Printz Court observed at one point that the federal government
may not “command the States’ executive power in the absence
of a particularized constitutional authorization.”'®! Likewise, it
distinguished the Brady Act from several other statutes relied
on by the Federal Government on the ground that the other
statutes are “connected to federal funding measures, and can
perhaps be more accurately described as conditions upon the
grant of federal funding than as mandates to the States.”¢

Tenth Amendment endorsed in New York v. United States “places no special
constraints upon Congress’ Spending Clause power” and “allows Congress to
tempt the states into following federal directives™).

157. 427U.S.C. § 2021b (1994).

158. New York v. United States,

505 U.S. at 178.

159. Id. at 173-74. But the Court struck down a provision in the statute
that required the states to either accept ownership of radioactive waste or
regulate its disposal according to federal guidelines. The Court explained that
this provision, unlike the other two, constituted an impermissible
“commandeering” of the state legislative process. See id. at 174-77.

160. See 117 S. Ct. at 2380-83. Printz did, however, extend the ruling in
New York v. United States by prohibiting Congress from “commandeering”
state executive as well as legislative officials, an extension that has been subject
to criticism. See id. at 2397-98 (Stevens, J., dissenting); Saikrishna Bangalore
Prakash, Field Office Federalism, 79 VA. L. REV. 1957 (1993) (arguing that the
framers envisioned the “commandeering” of state executive, but not state leg-
islative, officials).

161. 117 S. Ct. at 2372 (emphasis added).

162. Id. at 2376. Although the Court refused to “address these or other
currently operative enactments that are not before us,” id., its opinion does
not suggest any inclination to rethink the scope of Congress’s spending power.
See id. at 2385 (O’Connor, J., concurring) (noting that Congress is “free to
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Thus, the Printz Court would apparently have had no objection
had Congress offered to finance the hiring of additional state
police officers, but only on the condition that those officers con-
duct background checks on handgun purchasers. Similarly,
Printz, like New York v. United States, does not prevent Con-
gress from passing a statute that seeks an implied waiver of
the states’ Eleventh Amendment immunity, so long as the
statute is otherwise a permissible exercise of the congressional
spending or commerce power.'®*

CONCLUSION

The Supreme Court’s ruling in Seminrole Tribe that Con-
gress’s Article I powers do not include the authority to abrogate
the states’ Eleventh Amendment immunity is one of a series of
recent Supreme Court decisions that have protected state sov-
ereignty at the expense of congressional prerogatives.!®* Even
though the Court has thus been very solicitous of states’ rights
in recent years, Seminole Tribe need not—and should not—be
read to limit Congress’s ability to use its Article I powers to en-
courage the states to impliedly waive their Eleventh Amend-
ment protection. The doctrine of implied waiver continues to
be viable in the wake of Seminole Tribe because the states
clearly can—and should be able to—waive the Eleventh
Amendment, and because Congress unquestionably can—and
should be able to—condition the states’ receipt of federal
money or participation in a federal program on compliance

amend the [Brady Act] to provide for its continuance on a contractual basis
with the States if it wishes, as it does with a number of other federal pro-
grams”); id. at 2396 (Stevens, J., dissenting) (observing that “nothing in the
majority’s holding calls into question” the precedents permitting Congress to
attach conditions to the receipt of federal funds).

163. The Guarantee Clause of the Constitution, U.S. CONST. art. IV, § 4
(“guaranteefing] to every State in this Union a Republican Form of Govern-
ment”), seems to impose no greater hurdle for federal legislation than the
Tenth Amendment. In New York v. United States, for example, the Court
quickly disposed of the state’s Guarantee Clause challenge to “permissible
conditional exercises of Congress’ authority under the Spending and Com-
merce Clauses,” relying on the same reasoning it had used in rejecting the
state’s Tenth Amendment argument. 505 U.S. at 185. But c¢f. Deborah Jones
Merritt, The Guarantee Clause and State Autonomy: Federalism for a Third
Century, 88 COLUM. L. REV. 1 (1988) (advocating a renewed focus on the
Guarantee Clause).

164. See Printz v. United States, 117 S. Ct. 2365 (1997), which is described
supra at notes 146-149, 152, 160-162 and accompanying text; City of Boerne v.
Flores, 117 8. Ct. 2157 (1997), described supra in note 62; United States v. Lopez,
514 U.S. 549 (1995), described supra in note 119.
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with certain conditions, including waiver of the Eleventh
Amendment. So long as an Article I statute clears the “clear
statement” hurdle, explicitly giving a state notice that it is con-
senting to be sued in federal court if it voluntarily chooses to
accept federal funds or participate in a federally regulated ac-
tivity, the Supreme Court’s ruling in Seminole Tribe does not
stand in the way of congressional efforts to solicit implied
waivers of the Eleventh Amendment.



