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Circuit upheld these same actions taken by the City.30 3 At that
time, the Sixth Circuit also found state action to exist but noted
that the Eleventh Amendment did not apply.30 4 After remand of
this case, the City's actions were affirmed in the decision above. 30 5

In the only reported Seventh Circuit case discussing both the
antitrust immunity and constitutional sovereign immunity doc-
trines, Crosetto v. State Bar of Wisconsin,3 0 6 the court noted that state
bar associations have been recognized as arms of the state for Elev-
enth Amendment purposes. 30 7 The court also discussed the status
of state bar associations under the antitrust state action doctrine,
recognizing that bar associations had been held to be entities of the
state entitled to immunity under this antitrust doctrine.3 0 8

Whether this association was entitled to immunity was a question of
fact for the trial court, so the immunity issue was remanded to the
district court.3 0 9 Significantly, the Seventh Circuit raised the Elev-
enth Amendment issue sua sponte because the power of the federal
courts to exercise power over parties is jurisdictional. 310

303. See Hybud Equipment Corp. v. City of Akron, 654 F.2d 1187, 1195-97 (1981)
(determining that City's acts were protected under state action doctrine because
garbage collection is traditional local government function), vacated, 455 U.S. 931
(1982).

304. See id. at 1196 (discussing Tenth and Eleventh Amendments).
305. Hybud, 742 F.2d at 964 (upholding City's ordinance creating monopoly

for garbage collection).
306. 12 F.3d 1396 (7th Cir. 1993).
307. See id. at 1401 (recognizing that "suit against a state bar association, as a

general matter, may constitute a suit against the state for sovereign immunity pur-
poses"). In Crosetto, a lawyer sued the state bar, its director and the members of the
state supreme court challenging the compulsory membership requirement and
dues under the antitrust laws and First Amendment. Id. at 1397. On this issue, the
Seventh Circuit found the status of the state bar to be a question of fact. Id. at
1402. Therefore, the Seventh Circuit vacated and remanded the case against the
state bar to the district court. Id.

308. See id. at 1401 (quoting Hoover v. Ronwin, 466 U.S. 558, 569 n.18
(1989)) (finding that "the regulation of the activities of the bar is at the core of the
State's power to protect the public"). The Third Circuit further explained that:
"'Few other professions are as close to the core of the State's power to protect the
public. Nor is any trade or other profession as essential to the primary governmen-
tal function of administering justice."' Id. (quoting Hoover, 466 U.S. at 569 n.18).

309. See id. at 1402 (remanding for district court to determine whether "the
suit against Wisconsin State Bar Association is properly considered a suit against
the state qua state"). The Seventh Circuit listed several factors for the district court
to consider: (1) whether the state supreme court had ultimate control; (2)
whether the bar association acted as an agent of the state supreme court; and (3)
whether a judgment against the state bar would be paid by the state treasury. Id.

310. See id. at 1401 (stating that "when a state citizen sues an entity that hap-
pens to be an arm of that citizen's home state, then a federal court, under Hans
and its progeny, ordinarily lacks subject matter jurisdiction" (footnote omitted)).
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The only Eighth Circuit decision, O'Connor v. Jones,31' was de-
cided upon Eleventh Amendment immunity and not on the basis of
antitrust state action immunity.3 12 The court, however, failed to dis-
cuss the relationship between the two doctrines.

The Ninth Circuit has decided the largest number of cases that
discuss both immunity doctrines.313 The most searching analysis
came more than twenty years ago in State of New Mexico v. American
Petrofina, Inc.31 4 In deciding that Parker conferred absolute immu-
nity on states under the antitrust laws, the American Petrofina court
stated that "we have no basis for concluding that Congress intended
sections 1 and 2 of the Sherman Act to apply to some acts of states
but not to others."315 The court noted that "the Eleventh Amend-
ment would cause serious difficulties for such a suit against a state.
Without a clear indication from Congress, we are reluctant to im-
pute to Congress an intent that would raise such substantial consti-
tutional problems."3 16 Thus, the Ninth Circuit was suggesting that

311. 946 F.2d 1395 (8th Cir. 1991).
312. See id. at 1397-98 (deciding state attorney general was entitled to Elev-

enth Amendment immunity and thus claim of antitrust violations never reached).
In O'Connor, a state prisoner challenged the appointment of his court-appointed
lawyer in a separate suit alleging inadequate medical treatment in a state-run
prison. Id. at 1396. The prisoner challenged the legal appointment because mem-
bers of the lawyer's firm had been previously appointed as "special assistant attor-
neys general" for the state in other cases representing state employees. Id. at 1396-
97. The district court found that the state attorney general had violated state law
in making such legal appointments. Id. In reversing the district court's decision to
deny the prisoner's request to dismiss his attorney, the Eighth Circuit bypassed the
prisoner's claims that such hirings resulted in violations of the antitrust laws. Id. at
1397. Instead, the court found that the plaintiff's motion would be sustained on
other grounds so that the court did not decide the issue relating to antitrust laws
and state action. Id. at 1397 & n.1. The Third Circuit found that the Missouri
Attorney General was entitled to Eleventh Amendment immunity. Id. at 1399 (cit-
ing Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 121 (1984) (conclud-
ing that "a claim that state officials violated state law in carrying out their official
responsibilities is a claim against the State that is protected by the Eleventh
Amendment")).

313. Not all of these cases were decided on the merits of the immunity doc-
trines. See Ferguson v. Greater Pocatello Chamber of Commerce, 848 F.2d 976
(9th Cir. 1988) (dismissing claims because plaintiff failed to present "any material
issue of fact on the merits of their antitrust claims"). In Ferguson, an unsuccessful
bidder for the rights to hold a trade show sued the winning bidder and the state
university for violations of the Sherman Act. Id. at 978-79. The Ninth Circuit af-
firmed dismissal of the complaint and noted that because the plaintiffs had failed
to present any evidence, it did not have to consider Eleventh Amendment immu-
nity, the Noerr-Pennington doctrine or state action immunity. Id. at 984 n.5.

314. 501 F.2d 363 (9th Cir. 1974).
315. Id. at 372.
316. Id. at 366 (footnote omitted). In American Petrofina, the state sued Shell

Oil Co. and five other firms for price-fixing and bid rigging in the sale of asphalt to
the state and its political subdivisions. Id. at 364. Defendants counterclaimed, al-
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the scope of the state action doctrine should be as broad, if not
identical to the Eleventh Amendment immunity. In later decisions,
the Supreme Court failed to adopt this expansive view of the state
action doctrine. However, the Ninth Circuit correctly recognized
that there are differences between Eleventh Amendment immunity
and antitrust state action immunity that can affect the outcome of
cases.3 17 In a more recent case, Miller v. Oregon Liquor Control Com-
mission,318 the Ninth Circuit held that the defendant state failed to
satisfy the requirements for state action immunity because it did not
actively supervise its regulatory program. 319 The court did not ad-
dress Eleventh Amendment state sovereign immunity because the
state had raised that issue for the first time on appeal. °20 In later
decisions, the court applied the state action doctrine or the Elev-
enth Amendment, or both, with little analysis of the complexities of
and differences between the two immunity doctrines. In one case
the court based its decision on the Eleventh Amendment and there-
fore found that consideration of the state action defense was unnec-
essary.3 21 In other cases, however, the court based its decision on

leging that the state and its political subdivisions had conspired unlawfully to fix
the purchase price of asphalt in violation of the antitrust laws. Id. The district
court dismissed the counterclaim under the state action doctrine, and the Ninth
Circuit affirmed. Id. at 372. The continued validity of the court's reasoning is
questionable, however, because the case preceded major developments in the state
action doctrine, including Goldfarb.

317. See California Retail Liquor Dealers Ass'n v. Midcal Aluminum, Inc., 445
U.S. 97, 114 (1980) (finding California's wine pricing system violates Sherman
Act).

318. 688 F.2d 1222 (9th Cir. 1982).
319. See id. at 1224-27 (determining that state supervision requirement was

not satisfied because state neither established nor reviewed reasonableness of price
schedules). Analyzing the two-prong Midcal test for state action immunity, the
court reviewed the state regulations requiring that all liquor prices be publicly
posted and not subject to discount. Id. at 1223, 1226-27. The state simply required
that prices be posted but did not review those prices to determine whether they
were reasonable. The Ninth Circuit found that the state did not adequately super-
vise the price regulation. Id. at 1227. Thus, the regulation failed the second prong
of the Midcal test. Id. (citing Midca 445 U.S. at 97).

320. See id. at 1227 n.4 (remanding Eleventh Amendment argument). The
Ninth Circuit noted that the Eleventh Amendment does not bar suits against the
private defendants and remanded this constitutional issue to the district court. Id.
State action immunity against private parties does not bar an action like the plain-
tiff's. Id.

321. See Alaska Cargo Transp., Inc. v. Alaska R.R. Corp., 5 F.3d 378, 379-83
(9th Cir. 1993) (determining that because Congress did not abrogate constitu-
tional immunity in federal law and railroad was an "arm of the state," corporation
was entitled to Eleventh Amendment immunity). In Alaska Cargo, a company that
services rail cars sued a railroad corporation for alleged antitrust violations, defa-
mations and breach of contract. Id. at 378-79. Affirming the lower court's deci-
sion, the Ninth Circuit held that because the defendant satisfied the most critical
factor-"whether ajudgment would impact the state treasury"-the defendant was

176 [Vol. 42: p. 111
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both doctrines.3 22 In no instance did the court discuss the differ-
ences between the two doctrines.

In the only reported Tenth Circuit case where both immunity
doctrines were raised, Howard v. State Department of Highways of Colo-
rado,323 the court based its decision with respect to the antitrust is-
sues solely upon the state action doctrine and found that the state
defendants were immune.324

The Eleventh Circuit has decided two antitrust cases on the
basis of the state action doctrine after declining to consider the is-
sue of Eleventh Amendment sovereign immunity. In Askew v. DCH
Regional Health Care Authority,325 the court decided that the author-
ity was a governmental entity that was immune under the state ac-
tion doctrine and thus the court did not discuss the Eleventh

an "arm of the state" and thus entitled to Eleventh Amendment immunity. Id. at
380, 382. Because the case was decided under the Eleventh Amendment, the
Ninth Circuit found it unnecessary to discuss the state action issue. Id. at 383 n.4.

322. In Boulware v. State of Nevada, Department of Human Resources, 960 F.2d 793
(9th Cir. 1992), a doctor sued the state and a hospital for antitrust violations sur-
rounding the doctor's alleged failure to obtain a certificate of need regulating the
purchase of a magnetic resonance imaging (MRI) unit. Id. at 795. The doctor
went bankrupt and brought this federal action. Id. The district court dismissed
the state department pursuant to the Eleventh Amendment and the other defend-
ants based on the Noerr-Pennington immunity. Id. at 796. On appeal, the Ninth
Circuit affirmed the dismissal of the private defendants because its monopolistic
activities were protected under the Noerr-Pennington doctrine. See id. at 799-800
(determining that even though defendant took part in monopolistic activities, that
does not "place it" beyond Noerr-Pennington's protection).

In Charley's Radio Taxi Dispatch Corp. v. SIDA of Hawaii, 810 F.2d 869 (9th Cir.
1987), a taxi fleet operator sued the state, a taxi association and individual taxi
owners challenging the appointment of the association as the exclusive provider of
service at the airport. Id. at 872. The court held that the state and the state's
department of transportation were immune under the Eleventh Amendment be-
cause the state did not waive its immunity. Id. at 873-74. It affirmed the lower
court's dismissal of the action against the state director under the state action doc-
trine. Id. at 876. The court determined that because the director acted according
to lawful authority, his acts were that of the state and protected under the state
action doctrine. Id. Finally, like the state director,)the private taxi company was
protected under the state action doctrine because it was granted an exclusive mo-
nopoly by the state. Id.

323. 478 F.2d 581 (10th Cir. 1973).
324. See id. at 585 (holding that "[w]hen a monopoly or restraint of trade is a

result of valid state action, there is no antitrust violation"). In Howard, the owner
of a resort sued the state for antitrust and other claims, including the First Amend-
ment, challenging the Colorado Outdoor Advertising Act, which prohibited him
from erecting roadside signs. Id. at 582. The federal district court abstained from
exercising jurisdiction while proceedings were pending in state court and did not
rule on the state defendant's motion to dismiss under the Eleventh Amendment.
Id. Affirming the district court's dismissal for want ofjurisdiction, the court deter-
mined that, under Parker, a monopoly or restraint of trade is not a violation of
antitrust laws if the action was the "result of valid state action." Id. at 585.

325. 995 F.2d 1033 (11th Cir. 1993).
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Amendment.326 In Abramson v. Gonzalez,327 several unlicensed psy-
chologists sued a state official for interfering with their commercial
speech in challenging the state licensing scheme and regulation by
the state board. 328 The psychologists then sought to amend the
complaint to re-allege the antitrust count.329 On appeal, the Elev-
enth Circuit, on its own motion, refused to consider the defense of
Eleventh Amendment immunity because the defense had not been
previously raised and denied.3 30

The Federal Circuit, in Genentech, Inc. v. Eli Lilly & Co.,3 31 held
that the state university in the case was not immune under the Elev-
enth Amendment for alleged patent violations.33 2 The court dis-
missed the plaintiffs antitrust claim because the plaintiff failed to
plead facts which could have been found to be a violation of anti-
trust law.

3 3 3

326. See id. at 1037-41 (holding that state hospital authority was political sub-
division of state and that it acted, when purchasing hospital in question, according
to clearly expressed state policy; thus, it was entitled to state action immunity
under Town of Hattie).

In Askew, the plaintiff sought to enjoin a state authority from acquiring a
health care facility. Id. at 1035. Noting that neither the Supreme Court nor an-
other "Eleventh Circuit case had held that a political subdivision that is not a mu-
nicipality ... is subject to the two-prong test of Midcal," the court determined that
the proper test was that articulated in Town of Hattie. Id. at 1037-38. The court
determined that the state authority was a political subdivision. Id. at 1039. It then
found that the state authority acted pursuant to an affirmative state policy because
the legislature had stated that "publicly-owned hospitals played a very significant
role in providing health care to the poor." Id. at 1040. Thus, the court held that
the authority was immune from antitrust liability. Id. at 1041.

327. 949 F.2d 1567 (11th Cir. 1992).

328. Id. at 1570-72.
329. Id.
330. Id. at 1570 n.1.
331. 998 F.2d 931 (Fed. Cir. 1993).
332. See id. at 948-49 (holding that Congress specifically intended to abrogate

state immunity for violations to federal laws regarding patent owned by states). In
Genentech, the plaintiff sued the state university and Lilly for declaratory judgment
over licensing arrangements concerning a patent held by the university. Id. at 935.
The complaint was based on antitrust, contract and tort claims. Id. The district
court determined that the university was an arm of the state and entitled to Elev-
enth Amendment immunity. Id. at 939. The Federal Circuit, however, determined
that Congress explicitly abrogated state immunity for violations under a specific
patent law. Id. at 942.

333. See id. at 941-44 (finding that plaintiff failed to provide facts "which if
proved [would have] constitute[d] violation of the antitrust laws"). After describ-
ing the state action doctrine, the court determined that the antitrust challenges to
the university's exclusive licenses of its patents were insufficient as a matter of law.
Id. at 949. Thus, the court did not discuss the state action doctrine's app~icability
to the case. Id.
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C. Analysis of District Court Decisions

The district courts in the pre-Seminole Tribe era have employed
similarly inconsistent analyses in antitrust cases where both Elev-
enth Amendment sovereign immunity and the state action doctrine
were, or could have been, pleaded as defenses. In cases involving
multiple causes of action, many courts have applied an Eleventh
Amendment analysis to the nonantitrust claims and a state action
analysis to the antitrust claims, without explaining why the Eleventh
Amendment analysis was not used in connection with the antitrust
counts of the complaint.33 4 These courts did not indicate whether
there would have been a different result under the two methods of
analysis. One district court, however, has reached both the Elev-
enth Amendment and state action issues in an antitrust case. 335

This court decided that the defendant was a state agency for anti-

trust immunity purposes but was not a state agency for the purposes
of the Eleventh Amendment. 336 Other courts have determined an-

334. See, e.g., Crefasi v. Louisiana Motor Vehicle Comm'n, No. CIV.A.94-0653,
1994 WL 548205, at *1-5 (E.D. La. Oct. 6, 1994) (dismissing § 1983 claims against
state commission and officials pursuant to Eleventh Amendment immunity and
granting summary judgment based on state action immunity for antitrust claims);
McFarlane v. Folsom, 854 F. Supp. 862, 872-73, 878-79 (1994) (dismissing claims
against state's legislature, supreme court and board of examiners, among others,
by plaintiff who failed state bar exam several times under state action doctrine for
antitrust claims and under Eleventh Amendment for civil rights claim); Ralph Ro-
senberg Court Reporters, Inc. v. Fazio, 811 F. Supp. 1432, 1439-40 (D. Haw. 1993)
(denying antitrust claims under state action doctrine where state supreme court
promulgated certification rules for court reporters and discussing Eleventh
Amendment in context of freedom of speech claims); California Int'l Chem. Co. v.
Neptune Pool Serv., Inc., 770 F. Supp. 1530, 1532-34 (M.D. Fla. 1991) (denying
motion to dismiss for racketeering count because factual record was not clear
whether actions of chairperson of state board were within Eleventh Amendment
immunity and denying motion to dismiss antitrust claims because there was rea-
sonable inference that lobbying eforts of defendant chairperson were within sham
exception of Noerr-Pennington doctrine); Board of Governors v. Helpingstine, 714
F. Supp. 167, 174-76 (M.D.N.C. 1989) (dismissing counterclaim against state uni-
versity officials under Eleventh Amendment immunity for alleged state unfair com-
petition violations and under state action doctrine for federal antitrust claim);
Pope v. Mississippi Real Estate Comm'n, 695 F. Supp. 253, 279-80, 282-86 (N.D.
Miss. 1988) (dismissing claims challenging trade association's provision of multiple
listings only to members, price-fixing and governmental retaliation against state
real estate commission and its officers under Eleventh Amendment for illegal due
process, equal protection and First Amendment violations and under state action
doctrine for alleged antitrust violations).

335. See Pennsylvania Coach Lines v. Port Auth. of Allegheny County, 874 F.
Supp. 666, 669 n.1, 670-71 (W.D. Pa. 1994) (holding that defendant agency was
not state agency under Eleventh Amendment but was state agency under state ac-
tion doctrine).

336. Id. In Pennsylvania Coach Lines, a private bus company alleged antitrust
violations against defendant port authority because the authority appointed a com-
petitor as the exclusive carrier between an airport and the downtown area. Id. at
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titrust claims based on the antitrust state action defense and de-
clined to reach the constitutional immunity question.33 7 A smaller
number of courts have dismissed the antitrust claims on the alterna-
tive grounds of antitrust immunity or constitutional sovereign im-
munity.3 3 8 At least one court has used the state action doctrine to

668. The court denied the port authority's motion for summary judgment under
the Eleventh Amendment based on the Third Circuit's holding that a regional
authority was not the "state" for the purposes of the Eleventh Amendment. Id. at
669 n.1 (citing Bolden v. Southeastern Pa. Transp. Auth., 953 F.2d 807, 812-21 (3d
Cir. 1991)). The court, however, then held that the port authority was a state
entity for the purposes of the antitrust laws and was entitled to state action immu-
nity, determining that:

The fact that this Court has held that defendant is not a state agency for
purposes of the Eleventh Amendment does not preclude a determination
that defendant is a state agency for purposes of the state action exemp-
tion in light of the particularized factors that courts consider when deter-
mining whether an entity is a state agency under the Eleventh
Amendment. Because the state action exemption is founded on princi-
ples of federalism and state sovereignty, this Court. . . holds that defend-
ant is a state agency for purposes of the state action exemption.

Id. at 670-71 (citations omitted). Conversely, in Vartan v. Harristown Development
Corp., 661 F. Supp. 596 (M.D. Pa. 1987), another district court used the opposite
reasoning by deciding that it was appropriate to use federal Eleventh Amendment
precedent to determine whether the defendant was the "state" for purposes of
antitrust immunity because antitrust laws are federal statutes. See id. at 602 (noting
that although state court decisions determining whether state agency is political
organization of state is important, court stated that for antitrust law it would follow
circuit court test).

337. See, e.g., Berger v. Cuyahoga County Bar Ass'n, 775 F. Supp. 1096, 1101
(N.D. Ohio 1991) (finding discussion of Eleventh Amendment immunity unneces-
sary because bar disciplinary proceedings were based on articulated policy of state
supreme court and adequately supervised by state supreme court, thus satisfying
two-prong test of Midcal); Cowboy Book, Ltd. v. Board of Regents for Agric. &
Mechanical College, 728 F. Supp. 1518, 1520-24 (W.D. Okla. 1989) (granting state
university's motion to dismiss against private bookstore's claim of unfair competi-
tion under state action doctrine and determining consideration of Eleventh
Amendment unnecessary); Midwest Constr. Co. v. Illinois Dep't of Labor, 684 F.
Supp. 991, 993-96 (N.D. Ill. 1988) (determining that state entities were immune
from antitrust claims under state action doctrine and thus did not reach Eleventh
Amendment defense). It should be noted that the above mentioned cases were
decided prior to the Supreme Court's decision in Seminole Tribe, which centered its
decision on the importance of the Eleventh Amendment. See Seminole Tribe v.
Florida, 116 S. Ct. 1114, 1123-32 (1996) (determining that Eleventh Amendment
forbids Congress from allowing suits by private parties against unconsenting
states).

338. See, e.g., Pharmaceutical and Diagnostic Servs., Inc. v. University of Utah,
801 F. Supp. 508, 510-14 (D. Utah 1990) (dismissing claim of unfair competition
brought by private health care firm against state university and state officials based
on both Eleventh Amendment and state action immunities); H.E. Duncan & Sons,
Inc. v. Finance Exch. Co. of Pa., No. CIVA.86-1107, 1986 WL 9258, at "1, 4-5 (E.D.
Pa. Aug. 21, 1986) (dismissing all claims by grocery store against state for alleged
violation of food stamp regulations and antitrust laws under Eleventh Amendment
immunity and dismissing antitrust claims against state entities and private parties
under state action doctrine).

[Vol. 42: p. 111



ANTITRUST STATE ACTION IMMUNITY

supplement the Eleventh Amendment and bar the possibility of in-
junctive relief, as well as damages against states and their offi-
cials. 339 Finally, in at least one antitrust case, a court has applied
the Eleventh Amendment rather than the antitrust state action
defense.340

V. IMPACT OF SEMINOLE TRIBE ON ANTITRUST THEORY AND

PRACTICE

A. Distinguishing Policy Justifications Between Eleventh Amendment
and State Acting Doctrine

The differences between Eleventh Amendment sovereign im-
munity and antitrust state action immunity illuminate the impor-
tant role of the antitrust laws and the goal of competition that the
Sherman and Clayton Acts were written to effectuate-the Eleventh
Amendment is an absolute bar for suits against states in federal
court, while the state action doctrine immunizes states from suit
only where the state has acted as a sovereign and made a conscious
decision to supplant competition. The state action doctrine then
seeks to balance the sometimes inconsistent goals of competition
and state sovereignty.

The judiciary developed the state action doctrine on the theory
that Congress intended the antitrust laws to reach activities regu-
lated by the states, but only in limited circumstances. While the
courts recognized that competition was an important concern, the

339. See Pharmaceutical and Diagnostic Serv., Inc., 801 F. Supp. at 513-14 (deter-
mining that even though Eleventh Amendment is not bar to injunctive relief by
plaintiff, state may be protected under state action doctrine). Citing the Ex parte
Young doctrine, the court held that the Eleventh Amendment did not bar claims
against the state for prospective injunctive relief. Id. at 513. The court found,
however, that the university defendants were entitled to state action immunity and
were not subject to injunctive relief under the antitrust law. Id. The court deter-
mined that because the defendants "constitute [d] the state acting in its sovereign
capacity... they... [were] entitled to Parker antitrust immunity." Id.

340. See Mizlou Television Network, Inc. v. National Broad. Co., 603 F. Supp.
677, 680-81 (D.D.C. 1984) (holding that because state commission was subunit of
state government, it is protected from suit under Eleventh Amendment). In
Mizlou, a television network brought an antitrust action against the Florida Citrus
Commission and others related to the awarding of television rights to broadcast
the Florida Citrus Bowl football game. Id. at 678-80. The court dismissed the ac-
tion on a variety of grounds including the Eleventh Amendment, but not the state
action doctrine. Id. at 680-81. The court found that the Commission was a "sub-
unit of the State" and was entitled to Eleventh Amendment immunity. Id. at 681.
Supporting its decision, the court relied solely on the Supreme Court's decision in
Pennhurst State School & Hospital v. Halderman, 465 U.S. 89 (1984), for the proposi-
tion that a state and its agencies are immune from federal suits brought by citizens
and noncitizens unless the governmental entity had consented to suit. Mizlou, 603
F. Supp. at 680-81 (citing Pennhurst, 465 U.S. at 100).

1997]
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ability of state governments to supplant competition and regulate
commerce was of equally important, but sometimes conflicting,
value. The text of the antitrust laws contain broad Constitution-like
language, written with the expectation that the federal courts would
develop a body of antitrust law by accretion in the same way that the
common law evolves.3 41 Since the Supreme Court's decision in
Parker v. Brown,342 it is clear that federal courts believed they had
the power to strike a balance between competition and state sover-
eignty.3 43 The Supreme Court, however, has now declared that this
balance always tips in favor of state sovereignty, with the result that
states are now immune from suit in federal court.344 Under the
Seminole Tribe rationale, the Eleventh Amendment will protect state
entities from liability for damages under the antitrust laws, even if
their regulation is not "affirmatively authorized" or "actively
supervised."3 45

B. Impact of Seminole Tribe Decision on Antitrust Cases

The actual impact of the Seminole Tribe decision on future anti-
trust cases will be real, although this should not be overstated. As
was discussed above, state governmental entities that are named as
defendants in antitrust actions have generally been found to be en-
titled to immunity because they met the requirements of the state
action doctrine.346 Some important antitrust cases, however, might

341. See United States v. Topco Assocs., Inc., 405 U.S. 596, 610 (1972) ("Anti-
trust laws in general, and the Sherman Act in particular, are the Magna Carta of
free enterprise. They are as important to the preservation of economic freedom
and our free- enterprise system as the Bill of Rights is to the protection of our
fundamental personal freedoms.").

342. 317 U.S. 341 (1943).
343. For a discussion of Parker v. Brown, see supra notes 180-213 and accompa-

nying text.
344. For a discussion of the majority's opinion in Seminole Tribe v. Florida, see

supra notes 113-55 and accompanying text.
345. See Seminole Tribe v. Florida, 116 S. Ct. 1114, 1131 (1996) ("Even when

the Constitution vests in Congress complete law-making authority over a particular
area, the Eleventh Amendment prevents congressional authorization of suits by
private parties against unconsenting states.").

346. For a discussion of the federal courts' use and analysis of the state action
doctrine, see supra notes 259-328 and accompanying text. Private parties have not
been so successful; in many cases, the state action doctrine has not immunized the
private defendants. See, e.g. Patrick v. Burget, 486 U.S. 94, 105 (1988) (determin-
ing that hospital peer review system was not actively supervised by state so defend-
ant doctors were not immune); California Retail Liquor Dealers Ass'n v. Midcal
Aluminum, Inc., 445 U.S. 97, 102-06 (1980) (holding California wine producers
not immune to antitrust liability because state wine pricing system was controlled
by growers and state's minimal involvement was insufficient); Cantor v. Detroit
Edison Co., 428 U.S. 579, 592-95 (1976) (holding that although state commission

[Vol. 42: p. I111



ANTITRUST STATE ACTION IMMUNITY

have been decided differently had state sovereign immunity been
understood to be an absolute bar to suits against states in federal
court.3 47 The Eleventh Amendment, as defined by the majority in
Seminole Tribe, has rendered moot the possibility of antitrust liability
for damages against a state and its entities.3 48 This decision essen-
tially eliminates the need for state action immunity with respect to
suits against states, state departments and state agencies.3 49 Private
firms, however, are not sovereigns entitled to Eleventh Amendment
immunity.3 50 Therefore, the state action doctrine is the only kind
of immunity that is potentially available to private defendants
charged with antitrust violations for actions taken pursuant to state
law or policy. This necessary state action immunity should continue
to be available to those private antitrust defendants who meet the
requirements of the doctrine.

1. Impact on Private Actors Regulated by States

It is important to note that Seminole Tribe did not preclude, ex-
plicitly or by necessary implication, the continued application of
the state action analysis, balancing interests of state sovereignty and
competition with respect to private defendants acting pursuant to
state regulation. Therefore, private parties acting pursuant to state
law or policy should continue to be covered by the state action doc-
trine and be immunized only when the state both has affirmatively
expressed an intention to supplant competition and has actively su-
pervised firms acting pursuant to that express intention. The sym-
metry, however, that had characterized the state action doctrine, in
that the immunity protected alike state entities and private firms

participated in free lightbulb program, individual lightbulb companies were sub-
ject to suit because companies exercised adequate freedom of choice).

347. See, e.g., 324 Liquor Corp. v. Duffy, 479 U.S. 335, 343-45 (1987) (holding
that New York's liquor price regulations were not state action immune because
state did not actively supervise prices); Goldfarb v. Virginia State Bar, 421 U.S. 773,
788-92 (1975) (determining that state bar was not immune to antitrust suit because
state through its supreme court did not authorize minimum fee schedule used).
Injunctive relief could have been sought against state officials under the Ex parte
Young doctrine. See Seminole Tribe, 116 S. Ct. at 1131 n.16 (stating that "an individ-
ual may obtain injunctive relief under Ex parte Young in order to remedy a state
officer's ongoing violation of federal law). For a discussion of the Ex parte Young
decision and its impact upon bringing suit against state officials, see supra notes 89-
94 and accompanying text.

348. For a discussion of the majority's opinion in Seminole Tribe v. Florida, see
supra notes 113-55 and accompanying text.

349. For a discussion of the possible impact of Ex pante Young and its progeny,
see supra note 89-94 and accompanying text.

350. For a discussion of the Eleventh Amendment, see supra notes 56-94 and
accompanying text.
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acting under state direction, has now been unbalanced and the
legal analysis for immunity from antitrust damages will likely di-
verge into different standards for states and state entities as op-
posed to private firms.

2. Predicted Response by States

The state action doctrine subjected states and private parties to
the same legal standard for antitrust immunity and exposed them
to the same risk of injunctive relief and possible treble damages.
Therefore, state governments had a strong incentive to articulate
the public interest that they sought to advance in supplanting the
competitive marketplace. This incentive extended to a careful con-
sideration of whether competition could achieve the state's goals or
whether the state should foreclose competition, for only a clear ar-
ticulation of state policy would satisfy the first prong of the Midcal
analysis. 35' In satisfying the second prong of the Midcal analysis,
state agencies and departments had a similar incentive to actually
and actively supervise private parties that acted pursuant to a state
law or policy.352

Thus, states had two incentives: (1) to promote their vision of
the public interest, including the foreclosure of competition in ap-
propriate circumstances353 and (2) to protect the state from liability
by following the requirements of the state action doctrine for anti-
trust immunity.35 4 The Seminole Tribe decision effectively eliminates
the latter incentive by holding that Eleventh Amendment sovereign
immunity precludes suits against states and their entities in federal
court.3 5 5 Moreover, Congress is unable to abrogate such state im-
munity. 56 The primary incentive of promoting a thoughtful vision
for regulating the private sector still exists. Thus, conscientious
state legislators should continue to limit competition only when
necessary, even though the exposure to antitrust liability has been

351. For a discussion of the two-prong Midcal test, see supra notes 226-50 and
accompanying text.

352. For a discussion of the two-prong Midcal test, see supra notes 226-50 and
accompanying text.

353. See AREEDA & HOVENKAMP, supra note 4, 1 212.1f, at 145-47 (noting that
opinions of legal commentators are mixed concerning the ability of states: to de-
cide when regulation should replace competition, to impose best regulatory
scheme and to make these decisions based upon public interest rather than special
interests).

354. AREEDA & TURNER, supra note 5, 212, at 67-71.
355. For a discussion of the majority's opinion in Seminole Tribe v. Florida, see

supra notes 113-55 and accompanying text.
356. For a discussion of the majority's opinion in Seminole Tribe v. Florida, see

supra notes 113-55 and accompanying text.

184 [Vol. 42: p. I111



ANTITRUST STATE ACTION IMMUNITY

eliminated. States have another powerful incentive to continue to
follow the requirements of the state action doctrine-the wish to
provide antitrust immunity for the private parties that the state reg-
ulates. Allowing these private parties to function without threat of
antitrust liability is a necessary concession that states must provide
in order to ensure that the state's own regulatory policies will be
effectuated.3

57

3. Future of the Antitrust State Action Doctrine

The existence of broad Eleventh Amendment sovereign immu-
nity for both states and state entities means that the relevance and
need for the state action doctrine is now basically limited to private
actors. In seeking this immunity, private firms will be required to
take responsibility in monitoring the actions of state legislatures
and agencies. Private firms must, therefore, police government ac-
tivity to ensure that the state has satisfied the requirements of state
action immunity in order for these private firms to be the benefi-
ciaries of such immunity. This monitoring must satisfy the two-
prong Midcal test by ensuring: that the state's legislative expression
of intent to supplant competition is adequate, and that the state
agency charged with enforcing the policy possesses and exercises
the authority to supervise private action. Aside from being difficult
and expensive, these tasks may have unpredictable results. It is dif-
ficult for private firms to have advance knowledge of legislation
under consideration by state legislatures and of the justifications for
such legislation. Fortunately, private actors are privileged to lobby

357. Empirical evidence on whether states will strictly follow the requirements
of the state action doctrine necessary to provide immunity to private firms is, of
course, lacking at this time. The courts will answer this query in their decisions on
defendants' motions to dismiss based on state action immunity grounds. If states
continue to adhere to the strict requirements of the state action doctrine, then
such motions should continue to be granted at about the same rate as before Semi-
nole Tribe. If, however, states lack the incentives to protect private parties because
they are not themselves exposed to antitrust liability, then it is foreseeable that the
denial of motions to dismiss on state action immunity grounds will decrease while
there will be an increase in liability for private defendants.

1997]



VILLANOVA LAW REVIEW

the legislative358 and executive3 59 branches.3 60 Self-protection may
make such lobbying activities an actual necessity.

The second Midcal prong, requiring a state entity to actively
supervise private firms, is equally important.3 61 Increasing the
states' involvement and relationship with private actors may raise

358. See Eastern R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365
U.S. 127, 135-38 (1961) (stating that Sherman Act is not violated either when there
is attempt to influence legislation or when two or more persons associate in at-
tempting to persuade legislators to pass legislation that would create monopoly or
restraint on trade). In Noerr, multiple railroads and their associates commenced a
campaign that was directly aimed at destroying the trucking industry as a competi-
tive force. Id. at 129. The Supreme Court held that the antitrust laws did not
apply because activities that constitute petitioning to the government are generally
immune from antitrust liability, even if the result sought is to restrict competition.
Id. at 135-38. Although the Court did not specify whether its decision was based on
either the First Amendment right to petition the government or Congress's intent
that the Sherman Act not reach political activity, it is certain that most concerted
lobbying activities will be immune from antitrust condemnation. Id. at 137-38.
The Court cautioned, however, that "sham" petitioning was not immune from anti-
trust scrutiny. See id. at 144 (commenting that where publicity campaign is "osten-
sibly directed toward influencing governmental action, [then there] is a mere
sham to cover what is actually nothing more than an attempt to interfere directly
... and the application of the Sherman Act would be justified"). For a discussion
of sham petitioning, see infra note 360 and accompanying text.

359. See United Mine Workers v. Pennington, 381 U.S. 657, 669-72 (1965)
(reaffirming Noerr and stating that Sherman Act may not be used against those
seeking passage or influence of laws regardless of intent or purpose). In Pen-
nington, trustees of a coal mining company challenged the efforts of coal mine
operators and unions to influence the U.S. Secretary of Labor to increase certain
minimum wages. Id. at 659-60. The Court held that the Noerr rule allowing anti-
competitive lobbying efforts also applies to efforts to influence administrative gov-
ernmental decisions. Id. at 669-70. These administrative lobbying efforts, like leg-
islative lobbying, may lawfully have the goal of seeking a decision that effectively
eliminates competition. Id. at 670.

360. See Professional Real Estate Investors, Inc. v. Columbia Pictures Indus.,
Inc. ("PRE"), 113 S. Ct. 1920, 1926-28 (1993) (reiterating Noerr rule that sham
activities are subject to application of Sherman Act). In PRE, the Court clarified
the Noerr test for sham petitioning in the judicial context. See id. at 1928-29
(describing two-part definition of sham litigation). Justice Thomas, writing for the
Court, stated:

First, the lawsuit must be objectively baseless in the sense that no reason-
able litigant could realistically expect success on the merits .... Only if
challenged litigation is objectively meritless may a court examine the liti-
gant's subjective motivation. Under this second part of our definition of
sham, the court should focus on whether the baseless lawsuit conceals "an
attempt to interfere directly with the business relationships of a competi-
tor" . . . through the "use [of] the governmental process-as opposed to
the outcome of that process-as an anticompetitive weapon."

Id. at 1928 (citations omitted). Thus, a plaintiff must negate the "legal viability" of
the alleged sham lawsuit. Id.

361. For a discussion of the second prong of the Midcal, see supra notes 241-
50 and accompanying text.
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the risk of agency capture.3 62 This risk of capture may even be aug-
mented by the need for private parties to be more vigilant in ensur-
ing that the state regulators actively supervise them.363 Conversely,
the practical difficulties of forcing a reluctant, overworked or un-
derfunded state regulator to actually regulate are also apparent.
Last, but perhaps most practical, there is a difficulty in that plain-
tiffs will no longer have the option to join private and governmental
actors in an antitrust case because the governmental actors will be
protected by the absolute immunity of the Eleventh Amend-
ment.364 Moreover, if a private defendant is beyond the jurisdiction
of the court or is judgment-proof, the private plaintiff has no treble
damages remedy as the government is never liable for treble
damages. 365

362. See John Shepard Wiley Jr., A Capture Theory of Antitrust Federalism, 99
HARV. L. Rv. 713, 723 (1986) (contending that Court decisions have been influ-
enced by recognition that "[r]egulation, formally conceived of as a method of ad-
vancing public interest over private advantage, in many instances came to be
conceived of as a method of subsidizing private interests at the expense of public
good"). Commentators of the law, such as Professor Wiley, argued that changes in
the Court's philosophy have led an evolving outlook on state regulatory policy. Id.
The concern arises from a finding that:

Government at virtually every level offers enormously lucrative potential
benefits. . . to competing producers. Typically these government bene-
fits are temptingly available. A relatively small number of incumbent
competitors support such measures with intensity, while consumer oppo-
sition is diluted and widely distributed. Producers are thus able to act as
an effective group far more frequently than their opposition. Govern-
ment market intervention is therefore very often an anticonsumer effort
to enlarge producers' share of social wealth.

Id. Professor Wiley views state regulation in a normative context. Instead of ap-
proaching state regulation with unwarranted suspicion, he urges the courts to ad-
dress state anticompetitive conduct by using a selective test for federal preemption
that would identify conduct deserving of facing liability under the antitrust laws.
Id. at 788-89.

363. See id. at 729-35 (discussing necessity of state regulatory interaction with
private actors for immunity to extend to private actors in wake of Midcal); see also
William H. Page, Antitrust, Federalism, and the Regulatory Process: A Reconstruction and
Critique of the State Action Exemption After Midcal Aluminum, 61 B.U. L. REv. 1099,
1134-36 (1981) (discussing Court's shift from public interest view of governmental
immunity after Parker to restrictive view after Midcal).

364. For a discussion of the majority's opinion in Seminole Tribe v. Florida, see
supra notes 113-55 and accompanying text.

365. See California v. American Stores Co., 495 U.S. 271, 284 (1990) ("Private
enforcement of the Act was in no sense an afterthought; it was an integral part of
the congressional plan for protecting competition."); Zenith Radio Corp. v. Hazel-
tine Research, Inc., 395 U.S. 100, 130-31 (1969) ("Moreover, the purpose of giving
private parties treble-damage and injunctive remedies was not merely to provide
private relief, but was to serve as well the high purpose of enforcing the antitrust
laws."); Minnesota Mining & Mfg. Co. v. NewJersey Wood Finishing Co., 381 U.S.
311, 318-19 (1965) (noting that purposes of antitrust laws included "use of self-
interest as a means of enforcement" and "help[ing] persons of small means who
are injured" (citations omitted)). The treble damages remedy and other antitrust
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VI. CONCLUSION

In the post-Seminole Tribe era, the legal analysis in situations
where states have chosen regulation over competition by sup-
planting the free functioning of markets, will depend solely upon
the identity of the defendant. If a state or one of its agencies or
departments is a named defendant, the broader Eleventh Amend-
ment analysis will control. Claims for damages against such a gov-
ernmental entity will be dismissed as mandated by the
constitutional doctrine of state sovereign immunity. If a private
firm is a named defendant, the narrower state action doctrine,
which has been crafted to balance true exercises of state sovereignty
against the goal of competition, will apply to provide immunity for
such a private defendant. As a policy matter, the state action doc-
trine will continue to protect private parties operating pursuant to a
state regulatory scheme. Although the risk of agency capture may
be increased, immunity for those regulated by the state is essential
for the success of any state regulatory program. Further, the more
limited state action immunity available to private firms will force
them to monitor state regulators to ensure that the requisite bal-
ancing process between exercising sovereign immunity and main-
taining competition is properly performed, as contemplated by the
state action doctrine. Finally, the state action doctrine has required
federal courts to balance competing factors: deference to state sov-
ereignty and protection of competition. The principles of Eleventh
Amendment state sovereign immunity, as adopted in Seminole Tribe,
render the protection of the narrower state action doctrine unnec-
essary for state entities and eliminate competition as a
consideration.

rules such as the prohibition of suits by indirect purchasers were adopted, in part,
to promote private enforcement of the antitrust laws. Private plaintiffs are so im-
portant to the promotion of competition, in bringing actions for injunctions and
treble damages, that they have been described as "private attorneys general." See
Rebel Oil Co. v. Atlanta Richfield Co., 133 F.R.D. 41, 43 (D. Nev. 1990) (observing
that 15 U.S.C. § 15(a) "provides for treble damages and attorney's fees, creating
incentives for private attorneys general" (citation omitted)); Harris & Kenny, supra
note 27, at 651 (arguing that state action doctrine is preferable to Eleventh
Amendment immunity because it balances interest of regulating state against inter-
ests of injured consumers in obtaining redress).
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