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With Malice Toward None: Revisiting the
Historical and Legal Basis for Excluding
Veterans from “Veteran” Services

By Bradford Adams and Dana Montalto*

ABSTRACT

In enacting the G.I. Bill of Rights in 1944, Congress made available
an unprecedented slate of benefits to nearly all returning servicemembers,
establishing a broad eligibility standard that excluded only those whose
conduct in service was “dishonorable.” This move revoked from the
Department of Veterans Affairs (VA) its authority to choose the standards
for receiving benefits but preserved agency authority to evaluate the facts
of each case. Yet today, former servicemembers whose conduct was not
“dishonorable” are nevertheless excluded from receiving basic services at
the VA because agency regulations have drifted from the statutory
standard. At the same time, military discharge practices have changed in
ways that exacerbate the gap between statutory intent and regulatory
outcomes. These changes have led to a historically unprecedented rate of
exclusion from basic veteran services and a failure to enact the statutory
standard Congress prescribed. This article uncovers the history of the
VA’s “other than dishonorable conditions™ eligibility standard and uses
traditional tools of statutory interpretation to rediscover its true meaning
and argue for revisions to the VA’s present implementing regulations and
policies. Restoring the clarity and purpose of this law would re-establish
the proper balance between Congress and the VA, and better fulfill our
nation’s promise to care for those who have served our country in uniform.

* Bradford Adams is Policy Advocate and Supervising Staff Attorney at Swords to
Plowshares, a veteran service organization in San Francisco. Dana Montalto is an attorney
at the Veterans Legal Clinic at the Legal Services Center of Harvard Law School. The
authors would like to express their gratitude to Kate Richardson, Daniel Nagin, Rebecca
1zzo, and Evan Seamone for their comments and encouragement; to Bart Stichman at the
National Veterans Legal Services Program and Claudia O’Brien and Drew Ensign at
Latham & Watkins LLP for their collaboration; to our colleagues and mentors at Swords
to Plowshares, the Legal Services Center of Harvard Law School, and the Veterans Legal
Services Clinic at Yale Law School for their guidance and counsel; to our veteran clients
for their trust, perseverance, and courage; and, of course, to our loving spouses for their
constant support.
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I.  INTRODUCTION

Every year, the Department of Veterans Affairs (VA) spends tens of
billions of dollars upholding our nation’s promise to care for those who
have served in our armed forces.! Across the country, the VA operates
hospitals, clinics, and cemeteries; manages rehabilitation and education
programs; and delivers disability benefits to millions of veterans. But not
all who have worn the uniform can access these myriad programs.
Congress has excluded certain former servicemembers from its definition
of who is a “veteran”—and the VA’s implementation of this definition has

1. In Fiscal Year 2015, the Veterans Benefits Administration’s total program
expenditures were $90.5 billion, and the Veterans Health Administration’s budget for
Fiscal Year 2016 was $70.6 billion. VETERANS BENEFITS ADMIN., ANNUAL BENEFITS
REPORT FISCAL YEAR 2015 7 (2016); VETERANS HEALTH ADMIN., RESTORING TRUST IN
VETERANS HEALTH CARE: FISCAL YEAR 2016 ANNUAL REPORT 5 (2016).
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prevented increasing percentages of servicemembers from accessing its
programs.

The modern definition of a “veteran” dates back to the World War II
era, when Congress was creating the broad range of federal veteran
benefits that we are familiar with today. In that moment, as 16 million
servicemembers were about to demobilize to a country only recently
recovered from the Great Depression, Congress devised a new definition
of “veteran” that broadened access to the fledgling VA programs.
Congress chose to extend benefits to all active duty servicemembers who
were discharged under conditions “other than dishonorable,” so long as
their conduct did not violate certain enumerated disqualifying conditions.
Then, as now, military law provided for a range of conduct that was less
than “honorable” but better than “dishonorable.” By excluding only those
whose service was “dishonorable,” Congress expressly intended that many
servicemembers who did not receive Honorable discharges would be
eligible for basic veteran services. In adopting this standard, Congress
abandoned more exclusive standards previously legislated, and revoked
the more exclusive standards the VA had adopted under discretionary
authority.

The contours of the exclusionary rule have been a matter of
regulatory interpretation for 70 years, with very little examination of
underlying statutory instruction. The statutory and legislative background
of the term “veteran” are largely unknown, even among practitioners of
veterans law, and have received little attention from legal scholars or
courts.2 Many hold misconceptions about the standard, including the
incorrect belief that a former servicemember must have been “honorably

2. An authoritative treatise on the contours of the regulatory standard, with some
discussion of its legislative underpinnings, was provided in John W. Brooker, Evan R.
Seamone & Leslie C. Rogall, Beyond “T.B.D.”: Understanding VA'’s Evaluation of a
Former Servicemember’s Benefit Eligibility Following Involuntary or Punitive Discharge
from the Armed Forces, 214 MIL. L. REv. 1 (2012). Recent articles have examined certain
effects of the exclusionary rule without reexamining the contours of the rule itself,
including HUMAN RIGHTS WATCH, BOOTED: LACK OF RECOURSE FOR WRONGFULLY
DISCHARGED US MILITARY RAPE SURVIVORS (2016) (documenting nexus between military
sexual assault and involuntary discharges); Tiffany M. Chapman, Leave No Soldier
Behind: Ensuring Access to Health Care for PTSD-Afflicted Veterans, 204 MIL. L. REV. 1
(2010) (discussing incidence of PTSD among less-than-honorably discharged veterans);
Marcy L. Karin, “Other Than Honorable” Discrimination, 67 CASE W. REs. L. REv. 135
(2016) (discussing the effect of less-than-Honorable discharges on reemployment rights);
Evan R. Seamone, Dismantling America’s Largest Sleeper Cell: The Imperative To Treat,
Rather than Merely Punish, Active Duty Offenders with PTSD Prior to Discharge from the
Armed Forces, 37 Nova L. REv. 479 (2013) (discussing military commanders’ alternatives
to discharge for servicemembers with behavioral health problems); Craig R. Shagin,
Deporting Private Ryan: The Less Than Honorable Condition of the Noncitizen in the
United States Armed Forces, 17 WIDENER L.J. 245 (2007) (discussing the effect of
discharge on the risk of deportation among non-citizen veterans).
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discharged” in order to receive veteran benefits. The absence of judicial
review of this issue has left the VA’s discretion effectively unreviewed; it
is a relic of the “splendid isolation” era of veteran benefit administration
that the Veterans’ Judicial Review Act of 1988* was meant to bring under
law.

While the statutory standard for access to veteran services has
remained largely unchanged—and unexamined—military discipline and
discharge practices have changed substantially since 1944. This raises two
questions: (1) whether the evolution of military law and practice has
changed the meaning of the term “dishonorable conditions,” and (2)
whether that statutory standard is still desirable. These two questions are
often conflated in discussions of veteran eligibility law. Statements of
policy preference about what the law should be stand in for legal
interpretation about what the law is.

This article focuses on interpreting the law itself. Part II reviews the
legal historical background of the definition of a “veteran.” It starts by
tracing the history of military discharge characterizations and how they
relate—or not—to accessing veteran benefits. It then looks to Congress’s
1944 enactment of the Servicemen’s Readjustment Act—better known as
the G.I. Bill of Rights—to understand the origins, framework, intent, and
purpose of the modern definition of “veteran.” Part II also surveys how
that fundamental standard has remained largely the same from 1944 to the
present day. Part III illuminates the meaning of a “veteran” under federal
law.* Using traditional tools of statutory interpretation, Part III proposes
an understanding of the term that is grounded in Congress’s express intent,
military law, and civilian legal principles. With that backdrop, Part IV
discusses the VA’s interpretation of the term “veteran” since 1944 and
presents empirical research on the VA’s implementation of the statute.
Comparing the VA’s regulations to its authorizing statute, Part IV reveals
how VA regulations poorly implement the plain text, scheme, and intent

3. Act of Nov. 18, 1988, Pub. L. No. 100-687, 102 Stat. 4105.

4. This article discusses only the federal definition of a “veteran,” and only as it
relates to evaluating conduct in service. States and other entities may adopt different
definitions for their purposes. See, e.g., FLA. STAT. § 1.01(14) (2016). The Florida Statues
define veteran for the purposes of Florida state benefits as:

[A] person who served in the active military, naval, or air service and who was
discharged or released under honorable conditions only or who later received an
upgraded discharge under honorable conditions, notwithstanding any action by
the United States Department of Veterans Affairs on individuals discharged or
released with other than honorable discharges.
Id.; MAss. GEN. Laws ch. 4, § 7, cl. 43 (2016). Various statutes and regulations describe
other eligibility criteria unrelated to conduct, or address exceptional issues like the effect
of multiple enlistments and discharge upgrades. For a discussion of these regulations see
Brooker et al., supra note 2.
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of the G.I. Bill of Rights. Finally, Part V proposes alterations to the VA’s
regulations to better accord with the G.L Bill of Rights and also suggests
policy alternatives that may further agency goals.

The question of which former servicemembers actually count as
“veterans” is of immense importance to those who served, and is
fundamental to the proper operation of a national system designed to serve
“veterans.” It therefore deserves legal scrutiny. Uncovering this history
will hopefully benefit the veterans, agency staff, and practitioners who
interact with the VA on a regular basis. More broadly, it is a fascinating
study of the powers and challenges of administrative law: of regulations
drifting from their authorizing statute, of agency empowerment and
inertia, of facts shifting underneath static rules, and of congressional
attention followed by decades of disregard. Hopefully, by rediscovering
this history, clarity and purpose can be restored into the VA’s eligibility
standard so our country’s promise to those who have served can be
fulfilled.

Before beginning, a note on terminology: this article discusses the
relationship between the characterization of discharge assigned by the
military (Honorable, General (Under Honorable Conditions), Other Than
Honorable, etc.) and official assessments of service quality. In some cases,
these two usages employ the same terms. However, this article shows that
the usages do not always align, and the correct application of the governing
statute requires attention to the differences between these two usages. In
order to distinguish the two usages, the article will capitalize the types of
discharge because they serve as proper nouns (“an Honorable discharge
was issued”), but it will not capitalize the descriptions of the quality of
service (“the record shows that service was honorable”).’

. THE HISTORY OF THE G.I. BILL OF RIGHTS

The VA’s modern discharge-eligibility standard originated in the
Servicemen’s Readjustment Act of 1944, more commonly known as the
G.I. Bill of Rights or the G.I. Bill. This law—which made available a vast
array of benefits and programs to millions of returning servicemembers—
set the basic eligibility criteria of a discharge under “other than
dishonorable conditions,” and it remains the core eligibility standard
today.5

5. Department of Defense practice is inconsistent. The current governing regulation,
DODI 1332.14, capitalizes discharge characterizations in some sections but does not
capitalize them in other sections. Compare Department of Defense Instruction No.
1332.14, § E5.9a(1)(a) (Jan. 27, 2014), with id. § E5.5c¢.

6. Servicemen’s Readjustment Act of 1944, Pub. L. 78-346, § 400, 58 Stat. 284.
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The G.I. Bill of Rights was built on the foundation of America’s long
history of providing benefits to veterans, a practice that reaches back to
the colonial era. But the Bill also represented a drastic departure from
previous veteran benefits programs, as it offered many more types of
services to many more veterans. Understanding the terms, debates, and
decisions underpinning the G.I. Bill of Rights, as well as our country’s
historical practices in caring for veterans, is essential to properly
interpreting the discharge-eligibility standard legislated in 1944.

A. Historical Overview of Discharge Characterizations

Congress did not invent the term “dishonorable” in 1944 when
devising the eligibility standard for G.I. Bill benefits. The term had long
existed in the military, where it was used to punish, shame, and expel those
who committed wrongdoings. It was—and remains—the worst
characterization that the military can assign a servicemember when he or
she leaves the service.” Congress adopted the “other than dishonorable”
standard against the backdrop of this framework and history, and that
backdrop must inform an interpretation of the standard of misconduct that
Congress meant to disqualify a former servicemember from receiving
basic veteran services.

The basic framework for the American military’s separation of
servicemembers and characterization of their service dates back to the
founding era. During the Revolutionary War, the Continental Congress
adopted the British Articles of War as its own military’s code of conduct,
along with the British practice of separating soldiers “honorably” or
“dishonorably.”® Then, as now, a Dishonorable discharge was available
only after conviction of certain crimes by court-martial, as an element of
a sentence that might also include incarceration and withholding of
specific military benefits, such as travel pay.’

The specific offenses warranting a Dishonorable discharge have
changed over time, but this classification has always been reserved for the
most severe misconduct and remains relatively rare. According to Colonel
William Winthrop, the leading authority on military law at the turn of the

7. This article describes military law as it relates to enlisted servicemembers, rather
than commissioned officers, unless otherwise stated. Whereas enlisted servicemembers
receive Dishonorable discharges, officers receive Dismissals. A Dishonorable discharge
and a Dismissal are functionally equivalent, and this article will use the term Dishonorable
discharge to encompass Dismissals.

8. Bradley J. Nicholson, Courts-Martial in the Legion Army: American Military
Law in the Early Republic, 1792-1796, 144 MIL. L. REV. 77, 79 (1994); Frederick Bernays
Wiener, American Military Law in the Light of the First Mutiny Act’s Tricentennial, 126
MiL. L. REV. 1, 5-6 (1989).

9. Richard J. Bednar, Discharge and Dismissal as Punishment in the Armed Forces,
16 MiL. L. REvV. 1, 6 (1962).
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century, Dishonorable discharges were generally used to separate
servicemembers prior to imprisonment after conviction of an offense.'® He
advised that they be used where there is repeated misconduct; a
Dishonorable discharge for a single act or first offense is usually
“inappropriate” and “too severe.”!! At one point, Congress attempted to
strip citizenship of certain individuals punished by Dishonorable
discharges.!? It is the most severe punishment short of death, considered
graver than a sentence of a lifetime of hard labor."?

Even when authorized under military law, Dishonorable discharges
were not always imposed and frequently were never executed. Rather,
punishments were often mitigated or remitted.'* Commanding officers had
significant discretion to address misconduct through non-judicial channels
that would not lead to a Dishonorable discharge, and had the ability to
commute a Dishonorable discharge after it had been imposed.!®
Furthermore, servicemembers who received Dishonorable discharges

10.  WILLIAM WINTHROP, MILITARY LAW & PRECEDENTS 433 (2d ed. 1920).

11. Id Winthrop indicated certain aggravating factors that might make a
Dishonorable discharge appropriate for a single offense, such as a particularly grave
offense or commission of an offense by more senior servicemember. Id. at 433 n.45.

12. An Act to Amend the Nationality Act of 1940, Pub. L. No. 221, 58 Stat. 4 (1944)
(providing that desertion from military service in time of war results in loss of citizenship
or nationality, if the desertion results in a Dishonorable discharge by court-martial). This
law was ruled unconstitutional in Trop v. Dulles, 356 U.S. 86 (1958). However, it reflects
the fact that a Dishonorable discharge conveys the highest degree of opprobrium.

13.  DIGEST OF OPINIONS OF THE JUDGE ADVOCATE GENERAL OF THE ARMY 1912-1940
257 (1942) (voiding a reviewing authority’s conversion of a sentence from lifetime at hard
labor to 15 years at hard labor with a Dishonorable discharge, because a reviewing
authority may only “mitigate” a sentence, and a Dishonorable discharge does not mitigate
a lifetime at hard labor).

14.  Id.; DEP’T OF THE ARMY, MANUAL FOR COURTS-MARTIAL q 87(b) (rev. ed. 1943),
https://www.loc.gov/tr/frd/Military Law/pdf/manual-1943.pdf [hereinafter 1943 MCM];
see also Myron C. Cramer, Address to the Judge Advocate General’s Conference:
Equalization of Court-Martial Sentences, 2 JUDGE Apvoc. J. 7, 7 (1945) (recounting a
Judge Advocate General’s recommendation that an excessive sentence for a conscientious
objector who refused an order be reduced to accord with widely known, “settled” policy
about the appropriate sentence).

15. 1943 MCM, supra note 14, 99 105-09; see, e.g., United States v. Finster, 51 M.J.
185, 186 (C.A.A.F. 1999). The Finster court stated:

One of the distinguishing features of the military justice system is the broad

authority of the commander who convened a court-martial to modify the findings

and sentence adjudged at trial. Although frequently exercised as a clemency

power, the commander has unfettered discretion to modify the findings and

sentence for any reason—without having to state a reason—so long as there is

no increase in severity.
Finster, 51 M.J. at 186. Commanding officers continue to retain a significant amount of
discretion regarding punishment and separation. However, that discretion is now more
limited in the area of addressing sex offenses. Any servicemember convicted of rape,
sexual assault, forcible sodomy, or any attempt of those offenses, who was not punitively
discharged, must be administratively separated. Department of Defense Instruction No.
1332.14, § E5.12 (Jan. 27, 2014).
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could have their sentences suspended and, after satisfactory participation
in a rehabilitation program, be allowed to return to duty and later be
honorably discharged.'¢

Starting in the late nineteenth century, the military services began
using additional types of discharge to permit a more nuanced assessment
of conduct. Some of these types of discharges were made available only
as punishments by a court-martial; along with the Dishonorable discharge,
they are now referred to as the “punitive discharges.”'” Other new
discharges were made available to commanders without resort to court-
martial; along with the Honorable discharge, these are now referred to as
“administrative discharges.”'® In 1893, the Army created the discharge
Without Honor.!” That status, which was neither Honorable nor
Dishonorable, could be imposed administratively—that is, by the
commander, not by a court-martial sentence—in cases of fraudulent
enlistment, in-service misconduct that did not warrant a court-martial, or
imprisonment due to civilian court conviction.?

In 1913, the Army added a third administrative characterization: the
Unclassified discharge.?! Around World War I, the Without Honor and
Unclassified discharges became known colloquially as “blue” discharges
because the Army printed those discharge certificates on blue paper.” In
1916, bases for a “blue” discharge included protracted absence without
leave, fraudulent enlistment, “undesirable traits of character,” and “poor
performance.”” The Army’s purpose in creating this intermediate
administrative discharge was to “distinguish and preserve the high degree

16. WINTHROP, supra note 10, at 433 n.41; Evan R. Seamone, Reclaiming the
Rehabilitative Ethic in Military Justice: The Suspended Punitive Discharge as a Method
To Treat Military Offenders with PTSD and TBI and Reduce Recidivism, 208 MIL. L. REv.
1, 3, 48-49, 53-55, 95-98, 102 (2011); see also 1943 MCM, supra note 14, § 94, app. 1
art. 52.

17. See, e.g.,32 CF.R. §724.111(2017).

18. Department of Defense Instruction No. 1332.14, § E4.3(a)(1); see, e.g., 32 CF.R.
§ 724.108 (2017).

19. Harry V. Lemer, Effect of Character of Discharge & Length of Service on
Eligibility to Veterans’ Benefits, 13 MIL. L. REv. 121, 127 (1961).

20. Constitutional Rights of Military Personnel: Hearings Before the Subcomm. on
Constitutional Rights of the S. Comm. on the Judiciary, 87th Cong. 8 (1962) (statement of
Carlisle P. Runge, Assistant Secretary of Defense for Manpower, Department of Defense)
[hereinafter Senate Hearing on Constitutional Rights]; 121 CONG. REC. 3,720 (daily ed.
Feb. 20, 1975) (analysis of Rep. Steiger).

21. Bradley K. Jones, The Gravity of Administrative Discharges: A Legal and
Empirical Evaluation, 59 MIL. L. Rev. 1, 2 (1973).

22. Honorable discharges were printed on white paper, and Dishonorable discharges
were printed on yellow paper. 90 CONG. REC. 4,359 (daily ed. May 11, 1944) (statement of
Rep. Cunninghamy).

23. Senate Hearing on Constitutional Rights, supra note 20, at 8.
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of merit represented by the Honorable discharge and yet not stigmatize the
recipient’s service as dishonorable.”**

Likewise, in 1885, the Navy developed a new punitive separation: the
Bad Conduct discharge.”® By 1909, the Navy added its own intermediate
administrative discharge as well. The less-than-Honorable (but better-
than-Dishonorable) discharge was called the Ordinary discharge, known
colloquially as a “small” discharge.”® The Navy later added a third
administrative discharge: the Under Honorable Conditions discharge.?’

The use of intermediary discharges solved one problem—allowing
commanders to provide more graduated evaluations of performance—
while creating the second problem of establishing criteria for what those
intermediary grades should represent. For the punitive discharges, some
criteria were provided in substantive judicial regulations.?® In the early
twentieth century, the Articles of War allowed the imposition of a
Dishonorable discharge by general court-martial sentence, while the
substantive standard for when to impose such a sentence was promulgated
by the President in the Manual for Courts-Martial (MCM).%

The MCM edition published in 1943 provided four doctrinal
principles for deciding when a Dishonorable discharge was justified.3°
First, many offenses could not be punished by Dishonorable discharge
because they did not rise to that level of sanction. The 1943 edition of the
Army’s MCM did not authorize a Dishonorable discharge for failing to

24. Id at9.

25. Bednar, supra note 9, at 6.

26. Lerner, supra note 19, at 126. In conceptualizing its administrative discharge
framework, the Navy distinguished between the “character” of a sailor’s service and the
“type” of discharge the sailor would receive. DEP’T OF THE NAVY, 1942 BUREAU OF NAVAL
PERSONNEL MANUAL §§ D-9103, D-9115(9)(b) (1942) [hereinafter 1942 BUREAU OF
NAVAL PERSONNEL MANUAL]. Moreover, the Navy authorized discharge for “misconduct”
in only specific and relatively severe circumstances. DEP’T OF THE NAVY, 1948 BUREAU OF
NAVAL PERSONNEL MANUAL § C-10313 (1948) [hereinafter 1948 BUREAU OF NAVAL
PERSONNEL MANUAL].

27.  World War Veterans’ Legislation: Hearings on H.R. 3917 and S. 1767 Before the
H. Comm. on World War Veterans’ Legislation, 78th Cong. 418, 420 (1944) [hereinafter
House Hearings on G.I. Bill); Mustering-Out Pay: Hearings on H.R. 3742 and HR. 3799
Before the H. Comm. on Military Affairs, 78th Cong. 41 (1943).

28.  See 1943 MCM, supra note 14, at ix; Act of June 4, 1920, 41 Stat. 787; Exec.
Order No. 4773 (1928), superseded by Exec. Order No. 10,020 (Dec. 7, 1948).

29.  Act of June 4, 1920, 41 Stat. 787; Exec. Order No. 4773 (1928), superseded by
Exec. Order No. 10,020 (Dec. 7, 1948); see 1943 MCM, supra note 14, at ix.

30.  While the MCM applied to the Army, and not to the other service branches, Navy
and Marine Corps practice generally followed similar principles. As in the Army’s MCM,
Naval courts and boards limited Dishonorable discharges to “crimes involving moral
turpitude or the serious military or naval crimes,” required consideration of mitigating and
extenuating circumstances, and indicated which offenses were potentially eligible for a
Dishonorable discharge after taking mitigating and extenuating factors into account. DEP’T
OF NAVY, NAVAL COURTS AND BOARDS §§ 306, 390, 456 (1944).
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obey a lawful order, absence without leave for fewer than 60 days, or for
assault and battery.3' Second, certain offenses by their nature warranted a
Dishonorable discharge, irrespective of any mitigating factors. These
offenses include the named offenses of desertion, spying, murder, and
rape;?? civilian felonies;*® and offenses that constitute “moral turpitude.”*

Third, offenses that potentially warranted a Dishonorable discharge
should be imposed only after considering a wide range of mitigating and
extenuating factors.>> Opportunities to consider such factors, and therefore
avoid Dishonorable discharge, arose at multiple junctures, including at the
commander’s initial decision to refer to court-martial, in the original
sentencing decision, and during the mandatory review proceedings.*

31. 1943 MCM, supranote 14, § 104(c) tbl. of maximum punishments. One exception
was that if the servicemember had five prior court-martial convictions, a Dishonorable
discharge would be authorized for the sixth conviction. Id. at 101.

32. Id 9103(a).

33, JOINT SERV. COMM. ON MILITARY JUSTICE, MANUAL FOR COURTS-MARTIAL II-
133-34 (rev. ed. 2016), http://jsc.defense.gov/Portals/99/Documents/MCM2016.pdf?ver=
2016-12-08-181411-957; see also United States v. Mahoney, 27 C.M.R. 898, 901 (N.B.R.
1959).

34. 1943 MCM, supra note 14, § 87(b) (instructing commanders to suspend discharge
sentences if there is any possibility for rehabilitation, unless it is an offense of moral
turpitude).

35. 1943 MCM, supra note 14, § 80(a). The 1943 MCM instructed:

[T]o the extent that punishment is discretionary, the sentence should provide for

a legal, appropriate, and adequate punishment... . In the exercise of any

discretion the court may have in fixing the punishment, it should consider, among

other factors, the character of the accused as given on former discharges, the

number and character of the previous convictions, the circumstances extenuating

or aggravating the offense itself, or any collateral feature thereof made material

by the limitations on punishment. The members should bear in mind that the

punishment imposed must be justified by the necessities of justice and discipline.

See in this connection . . . [paragraph] 111 (Evidence in extenuation).
Id. This is a long-standing principle of military justice. See S. V. BENET, A TREATISE ON
MILITARY LAW AND THE PRACTICE OF COURTS-MARTIAL 137 (6th ed. 1868); DEP’T OF
ARMY, MANUAL FOR COURTS-MARTIAL ¥ 342 (rev. ed. 1917); WINTHROP, supra note 10,
at 396-97; Jeffrey S. Davis, Military Policy Toward Homosexuals: Scientific, Historical,
and Legal Perspectives, 131 MIL. L. REV. 55, 157 (1991); Denise K. Vowell, To Determine
an Appropriate Sentence: Sentencing in the Military Justice System, 114 MiL. L. REv. 87,
108 (1986). Prior to World War 1, the practice was for an original sentence to review only
the facts of the offense, and for mitigating factors to be considered during the mandatory
sentencing review phase. WINTHROP, supra note 10, at 396.

36. 1943 MCM, supra note 14, 9 87(b), 105. The executive order that originally
created maximum sentences stated, “This order prescribes the maximum limit of
punishment for the offenses named, and this limit is intended for those cases in which the
severest punishment should be awarded. In other cases punishment should be graded down
according to the extenuating circumstances.” Exec. Order No. 980 (Nov. 25, 1908); see
also 1943 MCM, supra note 14, § 104(c). See generally Cramer, supra note 14, at 7;
Andrew S. Effron, Punishment of Enlisted Personnel Outside the UCMJ: A Statutory and
Equal Protection Analysis of Military Discharge Certificates, 9 HARV. CR.-C.L. L. REV.
227 (1974). Cramer stated:


http://jsc.defense.gov/Portals/99/Documents/MCM2016.pdf?ver
https://proceedings.36
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Fourth, where a Dishonorable discharge was not an authorized punishment
for a particular offense, it could nevertheless be imposed if the
servicemember had been convicted at court-martial on five occasions
within the past year.’’

This codified guidance did not eliminate wide variations in what
types of conduct resulted in a Dishonorable discharge. This persistence
was due to the less mature state of military law at the time and the
determinative role of command discretion in military law, as well as the
principle shared with civilian law that criminal sentences are by nature
always fact-intensive and therefore highly variable.® Contemporary
critiques generally attributed military sentencing variability to one reason
over the others: the failure of commanders to adhere to known standards,
rather than to a lack of standards.

The Army Judge Advocate General, in a 1946 address titled
“Equalization of Court-Martial Sentences,” discussed his limited ability to
force “commanding generals [who] have definite ideas of their own as to
discipline, sentences and related matters” to comply with “appropriate
War Department policy as to the length of sentences and . . . whether the
[D]ishonorable discharge should be executed or suspended.”* He left no
doubt that there were “settled punishment[s] for [a given] type of case . . .
and [this] was known to the field.”* Judge Alexander Holtzoff of the D.C.
District Court, who served on a blue-ribbon committee chartered to review
military justice immediately after World War II, arrived at a similar
conclusion: that the inequalities that existed in the military justice system

The theory that a court-martial should impose the maximum punishment and
leave it to the reviewing authority to reduce the sentence is all wrong and
contrary to the plain provisions of paragraph 80, p. 67, of the Manual for Courts-
Martial which provides that the sentences initially shall be legal, appropriate and
adequate. .

Cramer, supra note 14, at 7.

37. 1943 MCM, supra note 14, 1y 80(a), 104(c). While a servicemember’s history of
non-judicial punishments could be considered when deciding sentences generally, only
court-martial convictions could be considered for the purposes of granting a Dishonorable
discharge after repeated minor misconduct. Id. Y 79a, 79¢; 2 BULL. OF THE JUDGE ADVOC.
GEN. OF THE ARMY No. 5, 183—84 (1943). Relatedly, the Army’s standard for other non-
Judicial discharges confirms these four doctrinal principals. Contemporaneous Army
separation regulations stated that a person who “is disqualified in character for service, by
his own misconduct” should be classified as “undesirable” and receive a Regular, not
Dishonorable, discharge. Dep’t of Army Reg. No. 615-360,
9 52(b) (1942). This was not merely an expedient alternative to court-martial. Regulations
specifically stated that commanders could use this separation procedure only for
misconduct that did not rise to the level of a court-martial, meaning misconduct that would
not justify a Dishonorable discharge. Id.

38. See ANDREW ASHWORTH, SENTENCING & CRIMINAL JUSTICE 331 (Robert Stevens
et. al. eds., 2d ed. 1995).

39.  Cramer, supra note 14, at 8.

40. Id. (emphasis omitted).
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were primarily caused by the failure to implement existing court-martial
rules and regulations.*! This indicates that the codified standards for
Dishonorable discharges were believed at the time to have specific,
meaningful contours, and that disparities in sentencing were attributable
to adjudicators’ discretion rather than incoherence of standards.

The military branches also developed guidance for how their new
administrative discharges should be issued.*? By World War II, each of the
branches employed a similar approach: regulations identified certain
conduct that might warrant non-punitive separation; each disqualifying
circumstance was associated with certain broad “conditions” or
“characters” of service, such as “unsuitability,” “undesirability,” or
“inaptness”; and each “condition” or “character” was recommended for a
certain type of discharge.*® This two-step analysis guided commanders
toward appropriate discharge types. For example, the 1942 Navy
regulations distinguished between conduct that showed “inaptitude” as
opposed to “unfitness,” the former reflecting “indifferent” character that
should lead to an “Ordinary” discharge whereas the latter showed
“undesirable” character that should lead to a “Without Honor” discharge.*

Importantly, all of the services adopted a “condition” or “character”
that involved some degree of misconduct and reflected less-than-
honorable conduct, but warranted an administrative, rather than punitive,
discharge. The terminology varied between branches and over time, but
they shared the same analytical framework: they recognized that
circumstances or traits of character may warrant separation from the
service for reasons that fell below the standards of honorable conduct but
that did not indicate dishonorable character or justify punitive discharge.

This discharge framework was well established by the time Congress
convened to debate the 1944 G.I. Bill. The structure of discharges was not
complicated: the Army issued three discharges, and the Navy and Marine
Corps issued five.*> The terminology used to describe the conduct that
warranted different discharge types had varied over time and between

41 Alexander Holtzoff, Administration of Military Justice in the United States Army,
22 N.Y.U.L.Q.Rev. 1, 8-9, 17 (1947).

42. See Dep’t of Army Reg. No. 615-260, § 7 (1935) (discharge of enlisted
servicemembers); 1948 BUREAU OF NAVAL PERSONNEL MANUAL, supra note 26, § C-
10301(1); DEP’T OF NAVY, MARINE CORPS MANUAL § 3-11(1)(1) (1940) [hereinafter
MARINE CORPS MANUAL]; DEP’T OF NAVY, BUREAU OF NAVIGATION MANUAL § D-9101
(1934).

43.  See Dep’t of Army Reg. No. 615-360, 23-26 (1942); 1942 BUREAU OF NAVAL
PERSONNEL MANUAL, supra note 26, at §§ D-9101-9103.

44. 1942 BUREAU OF NAVAL PERSONNEL MANUAL, supra note 26, at §§ D-9102,
9110-9112.

45,  Eligibility for Veterans’ Benefits Pursuant to Discharge Upgradings: Hearing on
S. 1307 and Related Bills Before the S. Comm. on Veterans’ Affairs, 95th Cong. 600-01
(1977).
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services, and was the source of considerable confusion; however, this
variation affected intermediary grades of conduct, not the longstanding
concept of “dishonorable” service. Members of Congress were keenly
aware of these distinctions, because many members of Congress had
served in the armed forces themselves, and because members of Congress
were petitioned by constituents with less-than-Honorable discharges
seeking to change that status by private bill.*®

B. Veteran Benefits and the Effects of Discharge Status Before
World War 11

For as long as America has been fighting battles, it has been
providing benefits to the men and women who fought in such battles. Since
the early nineteenth century, access to certain benefits has depended on
the reason or manner by which the veteran left the armed forces.

For example, in congressional actions in 1819 and 1855, Congress
authorized land grants to certain veterans as long as they had not deserted
or been dishonorably discharged from service.*’ However, for most of the
nineteenth century, “invalid pensions,” granted to veterans disabled by
war-related injuries or to the widows and orphans of soldiers who died in
war, had no discharge status requirement.*® This was the standard of care
that President Lincoln adopted in his Second Inaugural Address
exhortation, which the VA has now adopted as its motto, “with malice
toward none, with charity for all . . . to care for him who shall have borne
the battle, and for his widow, and his orphan.”* Only in 1890 did Congress

46. See House Hearings on G.1. Bill, supranote 27, at 420 (statement of Rep. Rankin,
Chair, H. Comm. on World War Veterans® Legislation). Representative Rankin explained:
These discharges that have been referred to have in the past resulted in a barrage
of private bills. We pass a law here and apply the same measuring stick to all of
the veterans. If that were not the case, we would have 10,000 cases a year,
probably, before the committee. I think the Committee on Pensions had 5,000
bills last year. That is my recollection. One thing that caused those bills to pile
up was that after the War between the States these very questions that you are
raising here arose, and the question of private pension bills got so rampant at one
time that it became almost a national issue; in fact, it did become a national issue.

Id; see KNOWLTON DURHAM, BILLIONS FOR VETERANS: AN ANALYSIS OF BONUS
PROBLEMS—YESTERDAY, TODAY AND TOMORROW 29-30 (1932).

47. PRESIDENT’S COMM’N ON VETERAN PENSIONS, STAFF OF H. COMM. ON VETERANS’
AFFAIRS, 84TH CONG., REP. ON DISCHARGE REQUIREMENTS FOR VETERANS’ BENEFITS 2
(Comm. Print 1956) [hereinafter BRADLEY COMM’N STAFF REPORT]; Lerner, supra note 19,
at 124, 125 n.24.

48. See, e.g., Act of July 14, 1862, ch. 166, 12 Stat. 566.

49. DEP’T OF VETERANS AFFAIRS, THE ORIGIN OF THE VA MOTTO: LINCOLN’S SECOND
INAUGURAL ADDRESS, http://www.va.gov/opa/publications/celebrate/vamotto.pdf (last
visited June 6, 2017) (describing the impact of Lincoln’s address to VA’s mission);
Abraham Lincoln, U.S. President, Second Inaugural Address, in S. Doc. No. 101-10, at
143 (1989).
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add a prerequisite to receiving an invalid pension that Civil War veterans
must have received Honorable discharges.”® Similarly, a 1917 statute
providing compensation for veterans disabled in World War I barred
eligibility for those who received Dishonorable or Bad Conduct
discharges.’!

Prior to World War II, there was no single set of eligibility criteria
for all veteran benefits. For each wartime mobilization, Congress would
make different services available and each authorizing act had its own
eligibility criteria.’> An Honorable discharge was required for disability
pensions for veterans of the Spanish-American War, Philippine
Insurrection, and Boxer Rebellion® and for medical care for service-
connected disabilities of peacetime veterans;>* a discharge not under other-
than-honorable conditions was required for vocational rehabilitation® and
the World War I Adjusted Compensation (“Bonus”);*¢ and those with Bad
Conduct or Dishonorable discharges were barred from certain hospital and
medical care benefits and burial benefits.>” The War Risk Insurance Act
of 1917 excluded from benefits veterans discharged for “mutiny, treason,
spying, or any offense involving moral turpitude, or willful and persistent
misconduct, of which he was found guilty by court-martial, or that he was
an alien, conscientious objector who refused to perform military duty or
to wear the uniform, or a deserter.””® Although each statute was
independent, the general trend during the period leading up to World War
II was for increasingly restrictive eligibility criteria.

The eligibility statute enacted immediately prior to the 1944 G.1. Bill
of Rights took a different approach by delegating the discretion to define
an eligibility standard to the VA. A 1933 act instructed the administrator
to adopt by regulation such “requirements as to entitlement as he shall

50. Lerner, supra note 19, at 124,

51. BRADLEY COMM’N STAFF REPORT, supra note 47, at 2. The statute also barred
officers who received a Dismissal from service—the officer’s equivalent of an enlisted
servicemember’s Dishonorable discharge. Id. _

52.  For a list of all benefits and their associated eligibility criteria, see id. at 9.

53.  Actof June 5, 1920, ch. 245, 41 Stat. 982; see also Act of June 2, 1930, ch. 375,
46 Stat. 492.

54.  Actof June 16, 1933, ch. 101, 48 Stat. 283.

55. Actofluly1l, 1919, ch. 12, 41 Stat. 158.

56. Actof May 19, 1924, ch. 157, 43 Stat. 121.

57. Act of October 6, 1917, ch. 105, 40 Stat. 398; see also BRADLEY COMM’N STAFF
REPORT, supra note 47, at 9; Lerner, supra note 19, at 128 n.34.

58.  Act of June 25, 1918, ch. 104, 40 Stat. 609, amended by World War Veterans’
Act, ch. 320, 43 Stat. 607 (1924); see also BRADLEY COMM’N STAFF REPORT, supra note
47, at 3. The Act also contained an exception to this bar: veterans would still be eligible
for benefits if they were “insane” at the time of the otherwise disqualifying misconduct.
World War Veterans’ Act, § 23, 43 Stat. at 613-14. ’
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deem equitable and just.”*®* With this authority, the administrator limited
veteran services to those who had been honorably discharged.®

By the time Congress considered how to provide for veterans
returning from World War I, it had experimented with a variety of
discharge-eligibility standards. It also had experimented with various
types of benefits—disability pensions, general service pensions, mustering
out pay, land grants, hospitalization benefits, medical care, vocational
rehabilitation, civil service preferences, and bonuses—creating for each
generation of veterans a unique assortment of programs. Importantly,
Congress had also experimented with delegating these judgments to the
VA, and saw that doing so resulted in the most restrictive conduct
standard.

The stakes were known to be high. For World War I veterans,
Congress had authorized a range of benefits for honorably discharged
disabled veterans—including medical care, vocational rehabilitation, and
disability compensation—but for veterans who were not disabled,
Congress initially granted only mustering out pay.S' Veterans of World
War I found the benefits insufficient to compensate them for the sacrifices
they had made in service and to support their readjustment to civilian life.®*
They organized to demand a bonus, which Congress eventually granted in
1924, but which could not be cashed in until 1945 or death, whichever
came first.®

Dissatisfaction with that framework led the community to mobilize,
culminating in the 1932 Bonus March, where veterans from Portland,
Oregon walked across the country to demand immediate payment.** Joined
by other veterans along the way, thousands of members of the so-called
Bonus Expeditionary Force arrived in Washington, D.C. and set up
camp.®® The refusal of President Hoover to grant their demands—and his
decision instead to send the Army to raze the camp and use tear gas to
disburse the veteran protesters—came to symbolize the President’s

59. ActofMarch 20, 1933, ch. 3, §§ 4, 19, 48 Stat. 8, 9, 12; Lerner, supra note 19, at
129.

60. Exec. Order No. 6089 (Mar. 31, 1933); Exec. Order No. 6094 (Mar. 31, 1933).

61. EDpwARD HUMES, OVER HERE: HOw THE G.I. BILL TRANSFORMED THE AMERICAN
DREAM 14-15 (2006); see DURHAM, supra note 46, at 41, 50-52.

62. GLENN C. ALTSCHULER & STUART M. BLUMEN, THE GI BILL: A NEwW DEAL FOR
VETERANS 27-29 (2009).

63. Id; Stephen R. Ortiz, Rethinking the Bonus March: Federal Bonus Policy,
Veteran Organizations, and the Origins of a Protest Movement, in VETERANS’ POLICIES,
VETERANS’ POLITICS: NEW PERSPECTIVES ON VETERANS IN THE MODERN UNITED STATES
173, 173-75 (Stephen R. Ortiz ed., 2012).

64. Ortiz, supra note 63, at 177-79, 187.

65. Id at 187-88.
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disregard for the common man and contributed to Franklin Roosevelt’s
victory in the 1932 presidential election.®

These past experiences were present in the minds of lawmakers as
they gathered during World War II to decide how to care for the newest
generation of veterans. At 16 million members, the World War II
generation was larger than any to come before it—and, to political leaders,
their return to a country only just emerging from the depths of the Great
Depression threatened to plunge the nation back into economic and
political crisis unless drastic steps were taken.

C. Congress’s Comprehensive Program for Veterans Returning
from World War II

Less than two years after entering the war, the U.S. government
began planning for its end. In July 1943, President Roosevelt spoke in one
of his “fireside chats” about how members of the armed forces made a
“greater economic sacrifice and every other kind of sacrifice than the rest
of us,” and are therefore entitled to care for their “special problems.”¢” He
called on Congress to work with him in developing a comprehensive plan
for demobilization that would include mustering out pay, educational
assistance, unemployment insurance, social security credit for military
service, hospitalization and medical care, and disability compensation.
“We must, this time, have plans ready,” the President stated, so that
veterans are not “demobilized into an environment of inflation and
unemployment, to a place on a bread line, or on a corner selling apples.”®

Congress took up the task, as did many of the major Veterans Service
Organizations (VSOs) and other interest groups. Among these was the
American Legion, one of the most powerful and well-connected VSOs,
which had been founded on the fields of Europe in the days after World
War [ ended.®® A former American Legion National Commander, Harry
Colmery, famously drafted a bill at D.C.’s Mayflower Hotel on hotel
stationery.” Colmery’s draft framework remained largely unchanged as it
worked its way through Congress to become the Servicemen’s
Readjustment Act of 1944—the G.L Bill of Rights.”! The bill was the most

66. Id. at 174; see ALTSCHULER & BLUMEN, supra note 62, at 28.

67. Franklin D. Roosevelt, U.S. President, Fireside Chat on the Progress of the War
and Plans for Peace (July 28, 1943), reprinted in 1943 THE PUBLIC PAPERS AND ADDRESSES
OF FRANKLIN D. ROOSEVELT 326, 334 (1950); see ALTSCHULER & BLUMEN, supra note 62,
at47.

68. Roosevelt, supra note 67, at 333,

69. ALTSCHULER & BLUMEN, supra note 62, at 52; KATHLEEN J. FRYDL, THE GI BILL
48 (2009).

70. HUMES, supra note 61, at 8.

71.  ALTSCHULER & BLUMEN, supra note 62, at 57, 71.
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generous and expansive program of benefits for veterans in the nation’s
history, offering educational assistance; home, farm, and business loans;
unemployment insurance; hospital and medical care; and disability
compensation.” The discharge-eligibility standard that Colmery and the
American Legion selected was similarly expansive. A veteran did not need
an Honorable discharge, or even a discharge “under honorable
conditions;” instead, accessing benefits required only a discharge under
“conditions other than dishonorable.””

The American Legion secured congressional champions for its bill,
and Congress took up the task of debating the G.I. Bill of Rights in early
1944. The discharge-eligibility element of the statute did not travel a
straight path to enactment. The phrase “conditions other than
dishonorable” was included in the original bills and then debated in both
the House and the Senate. At one point, the House version of the bill
adopted an ‘“honorable conditions” discharge-eligibility standard. As
expressed by members of Congress in hearings and in floor debates, the
reasons for granting, or not granting, veteran benefits were many and
changing: gratitude for service and sacrifice; prioritization of resources for
those who performed best; obligation to care for those wounded in war;
philosophies of the role of the national government; beliefs about military
service as an obligation of democratic citizenship; concern for the federal
budget; and acknowledgement of the political power of veterans
organizations.”* In the end, the views of those preferring a more restrictive
standard did not prevail, and the “other than dishonorable” standard was
enacted into law.

To survey the congressional debate, members of Congress expressed
many motivations for supporting this comprehensive bill. Primary among
them was a concern that millions of returning servicemembers would lead
to economic recession and political unrest.”> They feared repeating the

72. Id. at 55-58; FRYDL, supra note 69, at 119-21; HUMES, supra note 61, at 29.
73.  See FRYDL, supra note 69, at 119.
74. See infra note 101-05 and accompanying text. See generally ALTSCHULER &
BLUMEN, supra note 62, at 13-33; FRYDL, supra note 69, at 37, 43—44, 47, STEPHEN R.
ORTIZ, BEYOND THE BONUS MARCH & GI BILL 5, 8-9, 13-31, 198-99, 201-02 (2010).
75. Margot Canaday, Building a Straight State: Sexuality and Social Citizenship
under the 1944 G.1. Bill, 90 J. AM. HIST. 935, 938 (2003); see, e.g., 90 CONG. REC. A210-
11 (1944) (continued remarks of Sen. Wiley); 90 CONG. REC. 415 (1944) (statement of
Rep. Angell). Representative Angell stated:
We do not want to see duplicated again the spectacle that took place following
the last World War, when thousands of our heroic fighting men were compelled
to stand on street corners seeking employment, or be subjected to the humiliation
of accepting menial jobs merely to keep body and soul together during the time
they were seeking to rehabilitate themselves and find permanent employment in
our economic structure.

90 CONG. REC. 415 (1944) (statement of Rep. Angell).
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mistakes of World War I, which led to the Bonus Army’s march on
Washington.”® Equally important were feelings of deep gratitude for the
sacrifice of the men and women serving in the armed forces.”” Congress
sought to aid veterans’ readjustment to civilian life and restore them to the
place they would have been had their lives not been interrupted by the call
to serve.”® Another motivation behind the bill was a desire to continue the
tradition of providing special support to veterans with disabilities incurred
in war.”” By design, the bill proposed more uniform standards and
procedures allowing veterans to more easily navigate benefits. %

In hearings and floor debates, Congress expressly discussed the
eligibility criteria and deliberately selected the broad standard of “other

76. Canaday, supranote 75, at 938; see, e.g., 90 CONG. REC. A3008 (1944) (statement
of Rep. Weiss). Representative Weiss stated:
[M]y pledge to G.I. Joe is: History shall not repeat itself. I am fully cognizant of
the failure of the Congress following World War No. 1 . . . to enact legislation to
protect the war veterans of that historic conflict. . . . Lest we forget, our heroes
and starving veterans of World War No. 1—Flanders Field, Chateau-Thierry,
and Verdun—were run out of the National Capital at the point of bayonets and
with tear gas when they came to fight for their rights—simple rights—to work
and earn a livelihood in a democracy for which so many of their buddies paid the
supreme sacrifice. With that record so clear in my mind, I pledged to my boys
fighting everywhere, and to their parents, that history shall not repeat itself.

90 CONG. REC. A3008 (1944) (statement of Rep. Weiss); see 90 CONG. REC. 4443 (1944)

(statement of Rep. Bennett). Representative Bennett explained:
[Wihen our loved ones return victorious from this awful war, their first question
is going to be a practical one, ‘Where do we go from here?” Orations, parades,
and resolutions of gratitude will not pay rent, buy groceries, or start a man in
business. And they cannot eat medals. Veterans will return to their homes with
an ambition to get off the Government pay roll. They will not want any G.I. job
selling applies and raking leaves. They will want to carve out their own futures
as freemen have always done in America. But, in many cases they will need help
so that they can help themselves. Therein lies the responsibility of Congress.
President Abraham Lincoln said, ‘It is the duty of the country to care for him
who shall have borne the battle and for his widow and orphans.’

90 CONG. REC. 4443 (1944) (statement of Rep. Bennett).

77. Canaday, supra note 75, at 938.

78. ALTSCHULER & BLUMEN, supra note 62, at 57-58.

79. See House Hearings on G.1. Bill, supra note 27, at 418-20; 90 CONG. REC. A3008
(1944) (statement of Rep. Weiss); FRYDL, supra note 69, at 42—43.

80. See Servicemen’s Aid Act of 1944, S. 1767, 78th Cong. (as introduced Mar. 13,
1944). To those shared goals, there were also political considerations. Liberal members of
Congress saw the opportunity for a second New Deal—a pilot program for an expanded
social welfare state that could later be extended to civilians. ALTSCHULER & BLUMEN, supra
note 62, at 6; Canaday, supra note 75, at 939, Conservative members, meanwhile,
supported the bill precisely because it was not a broad social welfare program, but instead
targeted to a special and particularly deserving class: veterans. ALTSCHULER & BLUMEN,
supra note 62, at 6; FRYDL, supra note 69, at 90, 112, For all members of Congress,
enacting legislation to help veterans seemed wise in the election year of 1944. Nancy Beck
Young, “Do Something for the Soldier Boys”: Congress, the G.I Bill of Rights, & the
Contours of Liberalism, in VETERANS’ POLICIES, VETERANS’ POLITICS: NEW PERSPECTIVES
ON VETERANS IN THE MODERN UNITED STATES, supra note 63, at 199, 211.
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than dishonorable” discharge. This standard served Congress’s desire to
prevent economic and political crises while honoring servicemembers’
sacrifices by making available an array of readjustment benefits; it was
also a single standard that applied uniformly across all of the benefit
programs.®!

Harry Colmery, drafter of the G.I. Bill, explained his choice of an
“other than dishonorable” standard at a hearing of the House Committee
on World War Veterans’ Legislation:

I was going to comment on the language “under conditions other than
dishonorable.” Frankly, we use it because we are seeking to protect the
veteran against injustice . . . . We do not like the words “under honorable
conditions” because we are trying to give the veteran the benefit of the
doubt, because we think he is entitled to it.%?

Colmery went on to point out that a servicemember may get an
unfavorable discharge but “may have been just as dislocated as anyone
else” and “just as needy of the help and the benefits that are provided under
this act.”®

Members of Congress echoed Colmery’s sentiments. Chairman of the
House Committee, Representative John Rankin, spoke out in favor of “the
most liberal [terms].”®* Representative Kearney later expressed support for
the bill because it put a “mantle of protection” around veterans who had
been given “blue discharges”; he was concerned about their employment
prospects because “in many instances [they] were of excellent character,
but the possession of such a discharge will brand them for life.”®> During
the floor debate, Senator Thomas Connally exhorted: “We might save
some of these men ... . We may reclaim these men but if we blackball
them and say that they cannot have [veteran benefits] we will confirm
them in their evil purposes.”®®

According to many legislators, an “other than dishonorable” standard
was appropriate because often there were mitigating or extenuating
circumstances that led servicemembers to receive something other than an
Honorable discharge. They may have served on the front lines but later
have experienced combat stress or drank more heavily.®” They may have

81. See, e.g., 90 CoNG. REC. 4453-54 (1944) (discussing individuals who are not
“good soldiers” but may be “excellent citizens,” and how such a servicemember is “not
going to become a very useful citizen to society if he is walking around with a blue
discharge”).

82. House Hearings on G.1I Bill, supra note 27, at 415.

83. Id at4l6.

84. Id. at420.

85. 90 ConG. REC. 4453 (1944).

86. 90 Cona. REC. 3077 (1944).

87. House Hearings on G.I. Bill, supra note 27, at 202-05, 417.
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been young and immature.®® To legislators, those were not reasons to
exclude veterans from basic supportive services—indeed, they may be the
veterans most in need of assistance.

For basic benefits supporting readjustment, Congress ultimately
found that only severe misconduct—behaviors that did or should have led
to a Dishonorable discharge—should be disqualifying.*® As American
Legion Chief of Claims Carl Brown explained of the draft bill, “If [the
servicemember] did not do something that warranted court martial and
dishonorable discharge, I would certainly not see him deprived of his
benefits.””® Both the House and Senate reports explained that a
servicemember is ineligible for benefits only if he receives a Dishonorable
discharge by sentence of a court-martial, or if he should have received a
Dishonorable discharge but did not—because he deserted and could not be
brought to court-martial, he resigned to avoid trial by court-martial, or did
not receive a Dishonorable discharge for similar reasons.”!

Congress listed in the G.I. Bill specific reasons a former
servicemember would be disqualified: discharge by sentence of general
court-martial; discharge of a conscientious objector who refused to wear
the uniform and obey lawful orders; discharge for desertion; discharge of
an officer for the good of the service; and discharge as an alien in a time
of war.”? Congress contemplated that there might be other unenumerated
misconduct that would constitute “dishonorable” conditions, but its
enumerated list of statutory bars set a high standard for disqualification.*®

88. 90 CONG. REC. 415 (1944) (statement of Rep. Hinshaw); 90 CoNG. REC. 3076
(1944) (statement of Sen. Clark).

89. A 1946 House report described the previous Congress’s motives:

In passing the Veterans’ Readjustment Act of 1944, the Congress avoided saying
that veteran’s benefits are only for those who have been honorably discharged
from service . . . . Congress was generously providing the benefits on as broad a
base as possible and intended that all persons not actually given a [D]ishonorable
discharge should profit by this generosity.
H.R. REP. NO. 1510, at 8 (1946).
90. House Hearings on G.1. Bill, supra note 27, at 419.
91. S.REp.No. 78-755, at 15 (1944). The report explained:
A [Dlishonorable discharge is affected only as a sentence of a court-martial, but
in some cases offenders are released or permitted to resign without trial—
particularly in the case of desertion without immediate apprehension. In such
cases benefits should not be afforded as the conditions are not less serious than
those giving occasion to [D]ishonorable discharge by court-martial.
Id.; see HR. REP. NO. 78-1418, at 17 (1944) (“If such offense [resulting in discharge]
occasions a [D]ishonorable discharge, or the equivalent, it is not believed benefits should
be payable.”).

92. Servicemen’s Readjustment Act of 1944, ch. 268, § 300, 58 Stat. 284, 286.

93. S.REp.No. 78-755, at 16 (“It is the opinion of the Committee that such discharge
[less than honorable] should not bar entitlement to benefits otherwise bestowed unless such
offense was such, as for example those mentioned in section 300 of the bill [listing the
statutory bars], as to constitute dishonorable conditions.”); H.R. REp. No. 78-1418, at 17.
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Among the disqualifying conduct mentioned in hearings and floor debates
were murder, larceny, civilian incarceration, “chronic drunkenness” not
associated with a wartime disability, and shirking.** Conduct not
disqualifying a servicemember from benefits was periods of absence that
did not involve desertion, civilian convictions that did not lead to
incarceration, conviction by special court-martial, violations of military
regulations, and substance abuse associated with wartime disability.?
“[Bloys who probably have ‘jumped the track’ in some minor instances,
and yet have not done anything that would require a [D]ishonorable
discharge,” should be aided, not excluded, said one Senator.’® “They need
education more than anything else.”’

Congress chose not to give controlling weight to the discharge type
that the military assigned to each servicemember. Rather, Congress
assigned to the VA the task of examining each individual case and
determining whether the veteran’s service was dishonorable or “other than
dishonorable” under the law and guidelines set forth by Congress.”® As
Harry Colmery explained,

[This is no reflection upon the services, but frankly we do not care to
have the Army and the Navy be the arbiter and primarily pass directly in
judgment on whether or not the men who serve the colors derive the
benefits granted by the Congress. We prefer to have that done by the
Veterans’ Administration acting under the supervision of the Congress
through a committee like this.*

That decision, and its more generous standard, may have stemmed
from Congress’s awareness of inequities in the discharge process. At the
time, administrative discharge proceedings had few procedural protections
for servicemembers.'® Disparities existed among units and across service

94, S. Rep. No. 78-755, at 15; H.R. Rep. No. 78-1418, at 26; 90 CoNG. REC. 3076~
77 (1944).
95.  House Hearings on G.1. Bill, supra note 27, at 190-91, 20205, 415, 417.
96. 90 Cong. REC. 3077 (1944) (statement of Sen. Connally).
97. Id
98. Id. (statement of Sen. Clark). Senator Clark explained:
I say to the Senator from Massachusetts that what we did was amend that
provision by using the words “under other than dishonorable conditions.” That
means that under this provision the Veterans’ Bureau, if a man’s service has been
dishonorable . . . the Veterans’ Administration will have some discretion with
respect to regarding the discharge from the service as dishonorable, and that
therefore the man involved will be entitled to the benefit of that discretion.
1d.; see House Hearings on G.1. Bill, supranote 27, at 416-20 (statement of Carl C. Brown,
Chief of Claims, American Legion) (“Under this term, it becomes a matter of fact for
determination by the Veterans’ Administration as to whether or not he is entitled to it.”).
99.  House Hearings on G.1. Bill, supra note 27, at 416.
100. See 90 CONG. REC. 415 (1944) (statement of Rep. Hinshaw). Representative
Hinshaw stated:
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branches; different commanding officers could address similar
misconduct in disparate ways.!®! Representatives were concerned that a
servicemember might unfairly receive a less-than-Honorable discharge
because it was an expedient way to downsize units, because the
servicemember had “run afoul of... temperamental commanding
officers,”'? or because the servicemember had a mental or physical
disability.!®® Based on her own discussions with former servicemembers,
Representative Rogers expressed concern that the military may have
assigned less-than-Honorable discharges “arbitrarily.”%

Although the bill would shift eligibility determination from the
military branches to the VA, it also implicitly revoked from the VA the
authority to independently determine its own eligibility standard. The
“honorable conditions™ standard that legislators characterized as unfairly
exclusive had been adopted by the VA under its rulemaking discretion
granted by a prior statute.!® By enacting an “other than dishonorable
conditions” standard, Congress replaced the VA’s previous standard with
a substantially more inclusive one. The VA would be responsible for
applying the law to the facts in each case, and therefore had a certain
degree of fact-finding discretion; however, Congress no longer granted the
VA discretion to define the underlying standard.

In debating the eligibility standard, the potential impact of the
language of the eligibility standard was not lost on Congress. As Veterans’
Administration Solicitor E.E. Odom explained at a congressional hearing,
“[Y]ou say either honorably discharged, discharged under conditions not
dishonorable, or discharged under honorable conditions. Those latter two
things do not mean the same thing . . . .”1%

Of course, not every member of Congress thought the eligibility
standard should be so broad. Some legislators expressed concern that the

It seems to me that a soldier, sailor, or marine who is offered a blue discharge
should have an opportunity to be heard on record before being discharged, and
that none of them should be asked to accept a blue discharge as a condition to
release from the service . . . . '

Id.

101. House Hearings on G.I. Bill, supra note 27, at 417 (statement of Rep. Rogers,
Ranking Member, H. Comm. on World War Legislation).

102. Id at 295-96; see 90 CONG. REC. 4348 (1944) (statement of Rep. Rogers); 90
CONG. REC. 4454 (1944) (statement of Rep. Rogers).

103. House Hearings on G.1. Bill, supra note 27, at 202-05.

104. Id. at 417; see generally id. at 416-20.

105. See supra notes 59—60 and accompanying text.

106. House Hearings on G.I Bill, supra note 27, at 419. Expressing a similar
familiarity with different discharge characterizations, one Senator remarked: “Many boys
who do not receive [H]onorable discharges have capabilities of being very excellent
citizens. They receive [O]ther [Tlhan [H]onorable discharges. I differentiate them from
[D]ishonorable discharges for many reasons.” 90 CONG. REC. 3077 (1944) (statement of
Sen. Clark).
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“other than dishonorable” standard might induce bad behavior by
servicemembers or reward individuals who shirked their military duties.'®’
Legislators expressed concern about malingerers and limited hospital beds
being occupied by punitively discharged veterans.!%

In addition to congressional critics, representatives of the armed
forces specifically objected to the “other than dishonorable” eligibility
standard. They proposed instead that only honorably discharged
servicemembers be able to access veteran benefits.!” Rear Admiral
Randall Jacobs wrote to Congress, arguing that a grant of benefits to
veterans with less-than-Honorable discharges would interfere with
military discipline, have a “detrimental effect on morale,” and allow unfit
individuals to enjoy benefits that should be reserved for honorably
discharged veterans.!!?

The Senate rejected the military’s proposal. Senator Champ Clark,
former Army Colonel, original sponsor of the G.L Bill, and future judge
on the D.C. Circuit Court of Appeals, responded:

Mr. President, let me say that I am very familiar with the objections
raised by Admiral Jacobs. In my opinion, they are some of the most
stupid, short-sighted objections which could possibly be raised. They
were objections that were considered very carefully both in the
subcommittee on veterans affairs of the Finance Committee and in the
full committee itself. . . .

In the present war, . . . in many cases the Army is giving blue discharges,
namely, discharges without honor, to those who have had no fault other
than that they have not shown sufficient aptitude toward military service.
I say that when the Government drafts a man from civil life and puts him
in the military service—most of the cases we are now discussing as to
aptitude involve older men—and thereafter, because the man does not
show sufficient aptitude, gives him a blue discharge, or a discharge
without honor, that fact should not be permitted to prevent the man from
receiving the benefits which soldiers generally are entitled to.!!!

On the other hand, the House Committee initially acquiesced to the
military’s request and changed the eligibility standard to require an

107.  See, e.g., House Hearings on G.I. Bill, supra note 27, at 418 (statement of Rep.
Scrivner); 90 CONG. REC. 5889 (1944) (statement of Rep. Miller).

108. H.R. Rep.No. 1624, at 26 (1944).

109.  See, e.g., House Hearings on G.1I. Bill, supra note 27, at 182-84, 294-96.

110. 90 CoNG. REC. 3076 (1944).

111. Id
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Honorable discharge to receive benefits.'? However, that change may
have been motivated by racial discrimination. Representative John
Rankin, Chairman of the House committee responsible for the bill, was an
unabashed racist and fervent segregationist who sought to deny African-
American veterans equal access to the G.IL Bill’s benefits.'"
Representative Rankin knew that minority servicemembers were more
likely to receive less-than-Honorable discharges, and therefore may have
allowed amendment of the bill so that minority veterans would be
disproportionately excluded.''*

Ultimately, after each bill passed its respective house and the bill
went to conference, the Senate’s more expansive eligibility standard won
the day. The conference bill then returned to the houses for a vote and
Representative Miller stood up to object to the broader eligibility standard.
Miller noted that the eligibility standard would allow veterans with “blue”
discharges to use G.L Bill benefits, contrary to the War Department’s
recommendation.!’> The standard should be an Honorable discharge,
Miller argued; anyone who received a less-than-Honorable discharge
could go to the new military records correction boards and have his
characterization changed if there had been some error or injustice.''s
Representative Edith Nourse Rogers, the ranking Republican on the World
War Veterans” Committee and a member of the Joint Conference
Committee, rejected Representative Miller’s arguments. Rogers explained
that the Committee’s consensus was to adopt the “other than dishonorable”
eligibility standard, and concluded: “I would rather take the chance so that
all deserving men get their benefits.”!!”

The bill then passed both chambers and President Roosevelt signed
the bill into law on June 22, 194413

Early interpretations of the law affirmed that veterans with less-than-
Honorable discharges were eligible for benefits. The Army’s Adjutant
General admitted, ““The recently enacted “G.1.” legislation,’ . . . ‘contains
provisions under which it appears that [those with blue discharges] are
eligible for . . . benefits.””!! A report of the 1956 Presidential Commission

112. Servicemen’s Readjustment Act of 1944, S. 1767, 78th Cong. (as amended May
5, 1944); 90 CONG. REC. 4333-36 (1944).

113. HUMES, supra note 61, at 36. For in-depth discussions about Representative
Rankin’s attempts—both successful and unsuccessful—to deny African-American
veterans equal access to G.L Bill benefits, see FRYDL, supra note 69, at 222—62, and IRA
KATZNELSON, WHEN AFFIRMATIVE ACTION WAS WHITE 11341 (2006).

114. HUMES, supra note 61, at 36.

115. 90 CoNG. REC. 5889 (1944).

116. Id. at 5889-90.

117. Id. at 5890.

118. Servicemen’s Readjustment Act of 1944, ch. 268, 58 Stat. 284.

119. Canaday, supra note 75, at 941 (alteration in original).
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on Veteran Benefits chaired by General Omar Bradley, who had served as
the VA Administrator from 1945 to 1947, likewise explained that: “The
congressional committees which studied the measure apparently believed
that if the conduct upon which the discharge was based could be
characterized as dishonorable the veteran should be barred from any
benefit; if it could not be so characterized, the veteran should be
eligible.”!20
The Bradley Commission Staff Report further expounded:

The Congress did not want to use the words “honorably discharged” or
“discharged under honorable conditions,” because it was felt that such
an eligibility requirement was too restrictive. Neither did Congress want
to use the words “not dishonorably discharged” because such words
would have been too broad and opened the door to persons who were
administratively discharged for conduct that was in fact dishonorable.
The controversy was finally resolved by adopting the words “conditions
other than dishonorable.”!?!

In enacting the G.L Bill of Rights, Congress debated at length
whether veterans with less-than-Honorable discharges should be able to
access VA benefits. They considered many options, including the
military’s proposal to restrict eligibility just to honorably discharged
veterans. Ultimately, Congress chose to enact the “other than
dishonorable” standard used in the American Legion’s original draft. This
broad eligibility standard would protect veterans who had wrongfully or
unjustly received less-than-Honorable discharges and ensure that they
could access the support they needed to readjust to civilian life. This
standard would exclude only those who received a Dishonorable
discharge, or should have received one, because of severe misconduct. The
G.L Bill placed responsibility for making the eligibility determination with
the Veterans’ Administration, not the armed forces. While Congress has
periodically revisited the question of restricting access to basic veterans
benefits to honorably discharged veterans, it has rejected that suggestion
every time.'? The “other than dishonorable” eligibility standard has
persisted to this day through every conflict since World War II.'%

120.  PRESIDENT’S COMM’N ON VETERAN PENSIONS, STAFF OF H. COMM. ON VETERANS’
AFFAIRS, 84TH CONG., REP. ON VETERANS’ BENEFITS IN THE UNITED STATES 394 (Comm.
Print 1956).

121.  BRADLEY COMM’N STAFF REPORT, supra note 47, at 15.

122.  See, e.g., World War Veterans’ Legislation: Hearings Before the H. Comm. on
World War Veterans’ Legislation, 79th Cong. 229 (1945); Donald J. Brown, The Results
of the Punitive Discharge, 15 JAG J. 13, 14 (1961) (describing that Congress rejected a
proposal to bar all veterans with Bad Conduct discharges, whether by special court-martial
or general court-martial).

123. 38 U.S.C. § 101(2) (2012).
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D. Eligibility Rules and Discharge Practices Since World War 11

The discharge-eligibility standard for basic veteran services has
remained fundamentally the same in the decades since World War IL
However, Congress has made some stylistic changes and minor
amendments, as well as creating a new class of reward and recruitment
benefits contingent upon more stringent eligibility criteria.

In 1958, Congress codified all VA statutes at Title 38 of the U.S.
Code, reorganizing certain sections in the process. Through codification,
the “other than dishonorable” standard moved from a subsection of each
individual benefits program to the definitions section, where it became part
of the definition of a “veteran.”'?* The statutory bars that excluded
veterans who committed specifically enumerated acts were codified in a
different section.'?> As a legal matter, these changes did not alter the
eligibility standard. In practice, however, it has come to mean that a former
servicemember deemed ineligible by the VA is essentially told that he or
she is not a “veteran” in the eyes of the federal government—despite the
fact of his or her service in the armed forces.

After the Vietnam War, Congress expanded healthcare eligibility for
many servicemembers who had received Other Than Honorable
discharges. Former servicemembers could now receive medical care at VA
hospitals for service-connected disabilities, even if the VA considered
them “non-veterans” because their service was “dishonorable,” so long as
a statutory bar did not apply.!?® At the same time, Congress added another
statutory bar that would render a veteran ineligible for VA benefits. This
new subsection excluded from benefits those veterans who were absent
without leave for more than 180 days consecutively, unless there were
“compelling circumstances” that justified the absence.'*’

These changes did not represent any major shift in Congress’s
thinking about which veterans should be eligible for benefits. The new
statutory bar represented a similar level of severe misconduct as the
existing bars and was added to provide specific guidance on how to
respond to the large number of desertions and unauthorized absences that
occurred during the Vietnam era. The provision of health care for service-

124.  Act of Sept. 2, 1958, Pub. L. No. 85-857, 72 Stat. 1105. Compare 10 U.S.C. §§
694(a), 696(a), 697(c) (1952), with 38 U.S.C. § 101(2) (1958). Prior to 1944, other veteran
benefit bills had also incorporated conduct standards into their definitions of the term
“veteran.” The legislative history does not explain why in 1944 Congress did not
incorporate its eligibility standard into the definition of “veteran,” or why in 1958 Congress
incorporated the “other than dishonorable conditions” element into the definition of
“veteran” but not the statutory bars. ‘

125. 38 U.S.C. § 3103(b) (1958).

126. 1d §2.

127. ActofOct. 8, 1977, Pub. L. No. 95-126, § 1, 91 Stat. 1106, 1106-07.
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connected injuries did broaden the eligibility criteria, and by guaranteeing
such care, Congress demonstrated its belief in a special obligation to care
for veterans wounded in service. However, Congress left the basic
“veteran” eligibility standard intact.

Congress also chose to create certain benefits to induce individuals
to join the armed forces or to reward servicemembers for exceptional
service. For example, later education benefits programs—the 1984
Montgomery G.I. Bill and the Post-9/11 G.I. Bill—expressly require a
fully Honorable discharge.'?® Federal civil service hiring preferences and
the Unemployment Compensation for Ex-Servicemembers program
require a discharge “under honorable conditions,” that is, an Honorable or
a General (Under Honorable Conditions) characterization.'?® This
effectively creates a two-tier benefits system: a tier of basic services
available to all “veterans,” and a tier of preferential benefits available only
to those with honorable service.

While Congress has made only minor changes to eligibility for basic
veteran services, the military made significant changes to its discharge
system in the first decade after World War II. In 1947, after criticism by
members of Congress and the general public, the military universally
adopted another type of characterization: the General (Under Honorable
Conditions) discharge.'*® This separated the Army’s former Regular
discharge into two: the General discharge, which was under honorable
conditions, and the Undesirable discharge, which was under less-than-
honorable conditions and was later renamed the Other Than Honorable
discharge. A General discharge was considered to be under honorable
conditions, and therefore veterans who received it would be eligible for
basic VA benefits.!3!

In 1948, further consolidation and simplification of the discharge
system occurred. All branches adopted similar separation frameworks,
including the same five discharge -characterizations for enlisted
servicemembers: Honorable, General (Under Honorable Conditions),
Undesirable (later changed to Other Than Honorable), Bad Conduct, and

128. Veterans Educational Assistance Act of 1984, Pub. L. 98-525, sec. 702,
§ 1411(a)(3), 98 Stat. 2492, 2555 (codified at 38 U.S.C. § 3011(a)(3) (2012)); Post-9/11
Veterans Educational Assistance Act of 2008, Pub. L. 110-252, sec. 5003, § 3311(c), 122
Stat. 2323, 236162 (codified at 38 U.S.C. § 3311(c) (2012)).

129. 5U.S.C. §§ 2108(1), 8521(a)(1)(A) (2012).

130.  Senate Hearing on Constitutional Rights, supra note 20, at 9 (statement of
Carlisle P. Runge, Assistant Secretary of Defense for Manpower, Department of Defense);
121 CoNG. REc. 3720-21 (1975).

131.  Senate Hearing on Constitutional Rights, supra note 20, at 9 (statement of
Carlisle P. Runge, Assistant Secretary of Defense for Manpower, Department of Defense);
121 CoNG. REC. 3720-21 (1975); Canaday, supra note 75, at 951.
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Dishonorable.'3? This framework abandoned the two-part assessment of
service “condition” or “quality” followed by discharge “type.”'** Instead,
Congress mandated the use of a single discharge certificate for all
separations by all service branches on which the “conditions” and “type”
of discharge were merged into a single “character” assessment.'**

The most significant military-law revision came in 1950, with the
enactment of the Uniform Code of Military Justice (UCMJ). The UCMJ
standardized certain discipline and discharge practices across all of the
service branches.'*> It introduced enhanced procedural protections in
court-martial proceedings for servicemembers.!** However, the creation
of the UCMJ did not substantially change the contours of what was
considered “dishonorable” conduct from the pre-UCM]J standards, such as
those set forth in the 1943 MCM. The 2016 MCM, like the 1943 edition,
associates a Dishonorable discharge with severe military offenses and
civilian felonies; it states that a Dishonorable discharge may be imposed
only after consideration of a full range of mitigating factors, and it allows
for consideration of mitigating factors at multiple junctures.’*” The most
significant change in the MCM’s standards for “dishonorable” conduct is
that current rules allow a sentencing decision to consider non-judicial
disciplinary actions in the record, whereas the 1943 edition only permitted
consideration of court-martial convictions.'*® Although the administration
of military justice underwent major reforms, the written standards for
issuance of Dishonorable discharges has not changed significantly in
nearly a century.

132.  Senate Hearing on Constitutional Rights, supra note 20, at 9; see Department of
Defense Directive No. 1332.14 (Jan. 14, 1959). In the 1980s, an administrative
“Uncharacterized” discharge was added for servicemembers who served fewer than 180
days in service. See Department of Defense Instruction No. 1332.14 (Jan. 28, 1982).

133.  See supra note 43—44 and accompanying text.

134. The harmonized “Report of Separation from Active Duty,” now called a -
“Certificate of Release or Discharge from Active Duty” and often referred to by its form
number, “DD-214,” was created pursuant to Selective Service Act of 1948, ch. 625, title I,
§9, 62 Stat. 604, 614-18. This requirement did not prohibit the use of service-specific
discharge forms, and some services used both after the introduction of the DD-214. See,
e.g., Dep’t of Army Reg. No. 635-200, 1-4, §{ 1-9-1-10 (1979). The “characterizations”
now in use have blended the terminology from the prior two-step analysis. For example,
the “General (Under Honorable Conditions)” discharge explicitly merges the prior quality
of service terminology with the type of discharge terminology.

135.  Act of May 5, 1950, ch. 169, § 1, arts. 18-19, 64 Stat. 107, 114 (codified at 10
U.S.C. §§ 801-940 (2012)); see Senate Hearing on Constitutional Rights, supra note 20,
at4.

136. Section 1, arts. 18-19, 64 Stat. at 114; see Robinson O. Everett, Military
Administrative Discharges—The Pendulum Swings, 1966 Duke L.J. 41, 41 (1966).

137. JOINT SERV. COMM. ON MILITARY JUSTICE, supra note 33, 1I-25-26, 11-128, II-
134, 11-153; see Military Judges’ Benchbook, DA Pam 27-9 § 2-5-13.

138.  Compare 1943 MCM, supra note 14, 9 79(b), 80(a), with JOINT SERvV. COMM. ON
MILITARY JUSTICE, supra note 33, at II-127.
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What has changed, both in terminology and practice, is the use of
intermediate characterizations.!*® Over the decades since World War I1,
there has been a steady decrease in the grant of Honorable discharges and
a corresponding increase in the grant of Other Than Honorable
discharges.'* The shift now means that post-9/11 era veterans are nearly
four times more likely to receive a less-than-Honorable discharge than
World War II era veterans.'*!

Importantly, however, those changes have all occurred at the
boundary between Honorable and intermediary characterizations; they
have not implicated the boundary between Dishonorable and the
intermediary characterizations. Underscoring this point is the fact that the
overall rate of punitive discharges has not changed, staying at or near one
percent of all discharges.'*? This leaves open the possibility that there has

139. For example, low-level misconduct that may previously have led to a Regular
discharge—which would have been under “honorable conditions”—may now be described
as “minor disciplinary infractions” and therefore lead to an Other Than Honorable
discharge. This reflects, in part, a change in the military from a draft force to a volunteer
force, adopting a zero-tolerance performance culture in place of a supportive and
rehabilitative culture. See Seamone, supra note 16, at 102.

140. VETERANS LEGAL CLINIC, LEGAL SERVS. CTR. OF HARVARD LAwW ScH.,
UNDERSERVED: HOW THE VA WRONGFULLY EXCLUDES VETERANS WITH BAD-PAPER
DISCHARGES 10  (2016), https://www.swords-to-plowshares.org/sites/default/files/
Underserved.pdf [hereinafter VETERANS LEGAL CLINIC, UNDERSERVED].

141. 1Id. at2,8-10.

142. Id. at 9-10. The number of courts-martial has dramatically decreased; however,
the rate of discharges by courts-martial has not changed. /d. This suggests that commanders
are less likely to use courts-martial for low-level misconduct that does not warrant a
discharge, but they are equally likely to refer to court-martial for severe misconduct that
justifies a punitive discharge. This contradicts somewhat a common observation in military
justice: that commanders responded to the procedural protections established with the
UCMIJ by using administrative misconduct discharges as an alternative to punitive
separations by court-martial. E.g., Everett, supra note 136, at 49. Everett stated:

[TThe Court of Military Appeals commented in its annual report for 1960:

The unusual increase in the use of the administrative discharge since the

code became a fixture has led to the suspicion that the services were

resorting to that means of circumventing the requirements of the code. The

validity of that suspicion was confirmed by Maj. Gen. Reginald C. Harmon,

then Judge Advocate General of the Air Force, at the annual meeting of the

Judge Advocates Association held at Los Angeles, Calif., August 26, 1958.

He there declared that the tremendous increase in undesirable discharges by

administrative proceedings was the result of efforts of military commanders

to avoid the requirements of the Uniform Code. Although he acknowledged

that men thereby affected were deprived of the protections afforded by the

code, no action to curtail the practice was initiated.
Id. If that were the case, then the rate of Honorable discharges should be constant, and the
increase in administrative misconduct separations should be offset by a decrease in punitive
separations. Data recently compiled by the authors shows that this did not occur. VETERANS
LEGAL CLINIC, UNDERSERVED, supra note 140, at 9-10. The increase in administrative
misconduct discharges has not accompanied a decrease in punitive discharges; instead, it
has been offset by a decrease in Honorable and General discharges. /d. The apparent
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been a change in usage between the punitive discharges; that conduct
previously resulting in Dishonorable discharges would later result in a Bad
Conduct discharge. The relevance of the lack of change to the overall rate
of punitive discharges to the interpretation of “dishonorable” will be
discussed below.'*® Nevertheless, it is notable that the share of
servicemembers sentenced to discharge at court-martial has not changed
significantly in 70 years.

The adoption of the UCMIJ and the standardization of discharge
characterizations in the post-World War II era could have alleviated
Congress’s concerns that servicemembers were unjustly receiving less-
than-Honorable discharges, and therefore, could justify revision of the
“other than dishonorable” standard.'* Alternatively, Congress could have
adopted one of these standardized intermediary discharges as its eligibility
criterion. But Congress never restricted eligibility nor changed the VA’s
criteria to exclude only those discharged under dishonorable conditions.

In sum, Congress carefully selected the “other than dishonorable
conditions” eligibility standard for basic veteran services in 1944, and has
upheld that standard for more than seven decades. Even when the military
adopted changes to address Congress’s expressed concerns, and even
when presented with the opportunity to revise the standard, Congress has
never enacted any major change to the VA’s basic eligibility standard. Nor
has Congress ever endorsed any interpretation of VA benefits eligibility
that is different from the “other than dishonorable” standard. The broad
standard—that aims to aid as many veterans as possible in readjusting to

contradiction between a decreased rate of courts-martial and constant rate of punitive
discharges can be explained by a decline in the practice of conducting courts-martial with
sentences that did not include discharges, instead allowing those defendants to serve their
punishments, reform their conduct, and possibly earn an Honorable discharge. See
Seamone, supra note 16, at 49-103 (discussing the historical decline in remitted and
suspended sentences at court-martial). Following this analysis, the increase in Other Than
Honorable administrative discharges does not include servicemembers who would have
previously received punitive discharges; rather, the increase in Other Than Honorable
discharges represents servicemembers who would have previously obtained discharges
under honorable conditions. Moreover, significant differences exist between military
services’ discharge practices. Marines are ten times more likely to receive Other Than
Honorable discharges than Airmen, even when controlling for the severity of the
underlying conduct.

143.  See infra notes 169-72 and accompanying text.

144. See, e.g., HR. REP. NO. 85-863, at 4 (1957) (discussing whether harmonization
of court-martial practices by adoption of the UCMJ warrants amendment to the G.I. Bill of
Rights). Throughout the mid-twentieth century, many members of Congress were deeply
worried that servicemembers were being less-than-honorably discharged—and thereby
potentially deprived of veteran benefits and entitlements—without sufficient due process.
E.g., id at 3-5; 95 CONG. REC. 5722 (1949) (statement of Rep. Vinson); id. at 5722-23
(statement of Rep. Brooks); 94 CoNG. REC. 7510-25 (1948) (debate regarding military
justice); see Effron, supra note 36, at 23638 (evaluating adequacy of due process
protections in administrative separation process).
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civilian life; that seeks to avoid past errors when our government was
stingy with returning veterans; and that gives veterans due credit for their
sacrifices and grants them “the benefit of the doubt”—remains the law to
the present day.

I[II. STATUTORY INTERPRETATION

The language that Congress chose, the framework it created, and the
sentiments expressed in the G.I. Bill can and should guide our
interpretation of the “other than dishonorable” eligibility standard. A
statutory analysis accounting for those factors renders an interpretation
allowing servicemembers to be excluded only based on severe misconduct
and only after considering mitigating factors.

In short, the statutory requirement of a discharge “under conditions
other than dishonorable” establishes a threshold level of conduct that
servicemembers must satisfy in order to access veteran services.
Servicemembers whose conduct falls below that threshold forfeit
recognition as “veterans” under federal law, despite their enlistment or
commission in the military and the nature or duration of their term of
military service. Given the material and dignitary consequences of
withholding recognition as a veteran and attendant VA services, care
should be taken to define the contours of the statutory term “dishonorable
conditions” correctly.

An analysis of the plain language of the G.I Bill, the statutory
framework, and its legislative history all lead to similar conclusions: each
show that there is a relatively narrow range of reasonable interpretations
of the “dishonorable conditions™ term that the VA may apply. Moreover,
while operating within this range, the VA must apply certain interpretive
principles and guidance that favor veterans. Although alternative
interpretations of the statute have been put forth, they fail to follow the
fundamental principles of statutory interpretation. As a result, these
interpretations risk supplanting Congress’s policy decisions with those of
the VA.

A. “Dishonorable Conditions” in Military Law

The first source for interpreting statutory meaning is the text itself.'’
Here, the terms “dishonorable” and “conditions” deserve careful attention
f