




Promoting the General Welfare

irony that

[t]hose who... benefit [from bankruptcy reform] are the credit
card industry and the banks .... That is enormously interesting to
me, as someone who is the prime sponsor of the minimum wage.
We can find time for consideration of the bankruptcy bill; yet, we
do not have time to look at an increase in the minimum wage for
hard-working Americans.'

95

For decades, politicians and economists have debated the utility-or

economic risk--of raising the minimum wage, but reliable evidence exists to

support its importance.' 96 Professor Kalsem concluded that policymakers

should exploit the nexus between the issues of bankruptcy and female

poverty, as highlighted during that Congressional battle.' 9 She urged

advocates to "write over the old script and... consider more expansive ways

of thinking about and addressing financial health and security in
America."' 198 She argued persuasively for shifting the paradigm from a needs

based one to one striving towards economic justice, 9 9 which is the theory

underlying any well-meaning poverty reduction strategy.

D. Critical Need for Robust Federal Funding for Proven Poverty
Reduction Programs

The Special Supplemental Nutrition Program for Women, Infants, and
Children (WIC), which provides nutritional assistance (food itself and

referrals to health care) to poor women and children, has demonstrated its
effectiveness over the years. As compared to children receiving WIC
benefits, studies have found higher rates of food insecurity, living conditions
lacking proper heat or cooling, and unstable housing among children eligible

195. 147 CONG. REC. S 1801 (daily ed. Mar. 5, 2005) (statement of Sen. Ted Kennedy).

196. See, e.g., David Card & Allen B. Krueger, Minimum Wages and Employment: A Case

Study of the Fast-Food Industry in New Jersey and Pennsylvania, 84 Am. ECON. REV. 772, 792

(1994) (finding that minimum wage increases did not cause reductions in employment); see also
Robert Reich, The Truth About the American Economy, ROBERTREICH.ORG (May 31, 2011),

http://robertreich.org/post/5993482080 (describing the contributing factors such as globalization and
technological advances, but concluding that stagnating wages, "shredded safety nets" like welfare
reform and unemployment insurance cuts, and tax cuts for the rich are mostly to blame, and
advocating for a minimum wage hike).

197. Kalsem, supra note 87, at 1224-25.

198. Id.

199. Id. at 1231.



The Journal of Gender, Race & Justice

for WIC but not receiving it.2"0 WIC participation has increased at least 4%
since the recession began, and President Barack Obama recommends
funding WIC to serve "all eligible individuals." '' Given the program's
abject success in achieving positive outcomes for participants, WIC funding
must remain robust for other poverty reduction legal reforms to have a
meaningful impact.2"2

WIC is similar in its structure and goals to the federal aid program,
Supplemental Nutrition Assistance Program (SNAP-formerly called Food
Stamps), which is another critical public benefit that combats and mitigates
poverty among women and children.20 3 One commentator noted in 2009 that
"raising food stamps participation to 85% of those eligible would reduce
poverty by 1.4 million people. 20 4 Fortunately, the funding for and
participation in SNAP has increased steadily, since the welfare reform of
1996 exposed millions to the risk of poverty.20 '

Federal spending on supplemental child care has also increased since
welfare reform, but its continued funding is in jeopardy.20 6 Recent
Congressional budget proposals, notably the 2011 House of Representatives
plan for the 2012 budget, has "cut Head Start and the Child Care
Development Block Grant, which would result in a total of 218,000
economically disadvantaged children losing access to child development
services.20 7 Child development services, such as Head Start and Early Head

200. KAREN JENG ET AL., CHILDREN'S HEALTHWATCH, FEEDING OUR FUTURE: GROWING UP
HEALTHY WITH WIC 2 (2009), available at http://www.childrenshealthwatch.org/upload/resource/
Feeding our future.pdf (noting that "every $ 1.00 spent on WIC results in savings of between $1.77
and $3.13 in health care costs in the first 60 days after an infant's birth. The program has the highest
rating possible from the U.S. Office of Management and Budget's Program Assistance Rating Tool
(PART), an assessment based on a program's goals, results and management. WIC's superior rating
is attributable to its measurable impacts on key health outcomes, the efficient use of program funds
and its success in achieving long-term performance goals").

201. Id. at 3.

202. Id. at 2.

203. Edelman, supra note 43, at 25-26.

204. Id.

205. Wendy A. Bach, Governance, Accountability and the New Poverty Agenda, 2010 Wis. L.
REV. 239, 250 (2010).

206. WOMEN's ECON. SEC. CAMPAIGN, CHILD CARE MATTERS: BUILDING ECONOMIC
SECURITY FOR LOW-INCOME WOMEN 11 (2010) [hereinafter CHILD CARE MATTERS], available at
http://www.womensfunding network.org/sites/wfnet.org/files/WESC/lmproving-Access-to-Child-
Care.pdf (explaining that "[wihile the economic stimulus legislation funded temporary increases for
publically funded child care subsidies, those funds are drying up and many low-income families who
need help affording early care and education are no longer receiving assistance").

207. WOMEN OF COLOR POLICY NETWORK, NYUWAGNER, POLICY BRIEF: THE IMPACT OF
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Start, often constitute child care for working mothers without other care

alternatives. 20 8 Funding cuts have already occurred at the state level-in
2008, more states cut child care than increased funding.20 9 In an

unprecedented move on August 2, 2011, Congress entered into a

compromise of herculean proportions with the Budget Control Act of

2011.2 I0 Advocates for child welfare programs like Head Start and SNAP
agreed to a compromise which amounted to increased or flat-lined spending

for the programs in the short term, but potential draconian cuts of nearly $1
trillion over the next decade.21 I Euphemistically called a "cap in

discretionary spending," the changes will almost certainly result in spending
cuts-possibly lethal ones-to child care and education programs like Head

Start and Early Head Start. 212

Lack of child care is a threshold barrier to work for many women. 213

Leveling the playing field for poor mothers who want to work requires a

meaningfil public support system for the care of their children, and adequate

RECENT BUDGET PROPOSALS ON WOMEN OF COLOR, THEIR FAMILIES AND COMMUNITIES 2 (2011),

available at http://www.google.com/url?sa=t&rct=j&q=&esrc=s&frm= I &source=web&cd=l &
cad=rja&ved=0CDUQFjAA&url=http%3A%2F%2Fwagner.nyu.edu%2Fwocpn%

2 Fpubli ca tio n s%2

Ffiles%2 F201 I.PolicyBrieflmpactofFY2012BudgetProposals.pdf&ei=MIoBUbDFCofL2QW9yIC4
CA&usg=AFQjCNHpJpH5k4O-WQxbvELUAg3I5vYtvw&sig2=-c9bBA3HnKP63 I zORdldKw&
bvm=bv.41524429,d.b2.

208. U.S. DEP'T OF HEALTH & HUMAN SERVS., EARLY CHILDHOOD LEARNING & KNOWLEDGE

CTR., STRATEGIES FOR HEAD START-CHILD CARE PARTNERSHIPS REVISITED (2009), available at

http://eclkc.ohs.acf.hhs.gov/hslc/tta-system/operations/Management%20and%
2 0

Administration/Program%20Diversity/Child%2OCare%2OPartnerships/StrategiesforHe.htm.

209. NAT'L WOMEN'S LAW CTR., STATE CHILD CARE ASSISTANCE POLICIES 2009: MOST

STATES HOLD THE LINE BUT SOME LOSE GROUND IN HARD TIME 1 (2009), available at http://

www.nwlc.org/sites/default/files/pdfs/nwlcstatechildcareassistancepolicies
2OO9.pdf (explaining that

their study of child care policies in the fifty states and the District of Columbia revealed that

"[bletween February 2008 and February 2009 more states moved backward than forward" in policy
areas due to funding cuts).

210. Policy Priorities: Children's Budget Watch, CHILDREN'S DEF. FUND,
http://www.childrensdefense.org/policy-prioritiesibudget-watch/ (last visited Dec. 13, 2012).

211. Id.

212. Id.

213. ENGLISH, HARTMANN & HEGEWISCH, supra note 36, at 3 (citations omitted) (interpreting
data to "suggest that a number of changes in policy and practice are needed to improve women's
earnings and the ability to combine work and family in the United States. These include: [i]ncreasing
the availability of subsidized child care and family-friendly work arrangements, such as paid family
leave, paid sick days, and flexibility in work schedules to allow workers to meet their family
responsibilities"); see also CHILD CARE MATTERS, supra note 206, at 4 (explaining that "[s]ecuring
stable, quality [child] care is costly, presenting an enormous barrier to single mothers, many of
whom have very low incomes .... The "average" [cost of] child care is simply unaffordable for most
low-income mothers").
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funding-at levels higher, not lower, than in the past.2 14 As the Women's
Economic Security Campaign has sagely noted:

During this time of economic upheaval, when so many low-income
women are struggling to find and keep work, the lack of
affordable, quality child care presents an enormous obstacle to a
more financially secure future for millions of families....
Ensuring that low-income, single mothers can access quality early
care and education for their children is critical to improving
economic security.... Any serious effort to reduce poverty must
include increasing access to quality early care and education for
low-income women.2 15

The problem of inadequate child care is a human one, not just a problem in
the United States-after all, if any mother is to join the labor force, she must
find alternative care for her young children during her work hours.

Other analogous societies handle the problem in different ways, some
strikingly more supportive than the United States approach.2 6 In a landmark
study, Naomi Neft and Ann D. Levine observed that while only a "few
countries provide high-quality, subsidized child care," some nations do so
quite well."t 7 Those that do so have work forces, government types, and
economic systems analogous to the United States.21 8 For example, in France,
Denmark, Sweden, and Australia, working parents have access to either free
child care facilities operated by the government or cash rebates for child care
costs incurred.2 1 9 Neft and Levine point out, however, that single mothers or
those who work odd shift hours still have significant problems finding child

214. LOVELL, HARTMANN & WILLIAMS, supra note 47, at 16 (stressing that "to help get
parents on a more equal footing with non-parents and to help single mothers who are especially
vulnerable, more public support for the financial and time burdens of raising children is absolutely
essential. This requires a far greater public investment in child care.. . and leadership from the
federal government on valuing care work as performed by both women and men").

215. CHILD CARE MATTERS, supra note 206, at 2, 9.

216. NAOMI NEFT & ANN D. LEVINE, WHERE WOMEN STAND: AN INTERNATIONAL REPORT
ON THE STATUS OF WOMEN IN 140 COUNTRIES 1997-1998, at 75 (1997).

217. Id.

218. Id.

219. Id. (explaining that "[o]ne of the most successful programs is in France, where parents can
enroll their children in a variety of child-care centers, preschools, and special day-care homes run by
the government. Tuition is free or minimal, adjusted according to the family income" and that
"[s]imilar systems have been established in Denmark, Sweden, and other European countries, while
in Australia a 1994 law provides a cash rebate to families to help defray child care costs").
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care.220 They also notes that in the United States a "government study found

that as many as 20% of full time employees work nonstandard hours but that

only a dozen child care centers nationwide operate twenty-four hours a

day."
22 1

A decade later in 2008, the United States remained behind other

Westernized nations in this category, still lacking a financial support

program to assist working parents with child care.222 In a 2008 report,
Timothy Casey stresses that "[m]any jobs don't pay enough for parents to

afford decent child care, and subsidized child care is available only to a

small fraction of parents. '22' There is little wonder why single mothers

remain economically disadvantaged under the current system, as they are

often forced to choose between a steady income and a place for their

children to receive basic care while they earn this income.224

Adequately funding child care programs is essential, but so is funding

the supportive services. A Women's Economic Security Campaign report
lists the following key "policy priorities" to bolster access to child care and

education for needy families: "Enhance the Child and Dependent Care Tax

Credit.... Increase Funding for the Child Care and Development Block

Grant Program (CCDBG) and Head Start to Help States and Localities
Reduce Waiting Lists for Subsidized Child Care .... Reduce Barriers that

Prevent Low-Income Families from Using Subsidies in High Quality

Settings. 225  This last measure would, for example, increase state
reimbursements to child care providers and increase outreach to eligible

families, which would help more families access necessary child care.226

Thoughtful, outcome-driven public support has historically reduced
poverty in the United States, 227 and, when combined with related legal

220. Id.

221. Id.

222. TIMOTHY CASEY, YOUNG MEN ARE STILL ECONOMICALLY BETTER OFF THAN YOUNG

WOMEN, LEGAL MOMENTUM REPORT 4 (2008) (noting that "[u]nlike most rich countries, the United

States does not have a children's allowance program, meaning a public program that provides cash
subsidies to parents to help offset the cost of raising children").

223. Id.

224. CHILD CARE MATTERS, supra note 206, at 26 (pointing out that "[w]ithout good and

reliable child care, women who try to hold down jobs will face little prospect of economic security,
and their children will suffer the consequences of inconsistent, sub-standard care").

225. Id. at 15.

226. Id.

227. YONATAN BEN-SHALOM ET AL., INST. FOR RESEARCH ON POVERTY, DISCUSSION PAPER

No. 1392-11, AN ASSESSMENT OF THE EFFECTIVENESS OF ANTI-POVERTY PROGRAMS IN THE
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reforms, can reduce the ever-growing scourge of female and child poverty.
Legislators must have the courage to stand by measures like these that, when
coupled with the legal reform outlined in Part IV, can change the economic
landscape for women and children in the United States.22 s If politicians had
the will to implement these measures, they could create a historic and
innovative twist on the concept of a public-private partnership.

IV. FAMILY LAW REFORM FOR GENDER EQUALITY: NATIONALIZED

SPOUSAL SUPPORT

This Part describes a potential system of uniform spousal support,
otherwise known as alimony. Part IV.A. points out the problems of the fluid
and discretionary nature of alimony, but explains that despite these
problems, alimony is a necessary tenet of United States family law. Part
JV.B. describes the existing nationalized systems of support in the United
States and Canada that are instructive in numerous ways. Finally, Part IV.C.
outlines specific aspects of an ideal, nationalized alimony system.

A. Alimony's Identity Crisis Must Not Overshadow Its Utility

Spousal support (used interchangeably with the term "alimony") is the
most mercurial family law development in modem history. 229 The law is a
patchwork of state statutes and common law that often contradict one
another.23 ° Predicting outcomes from state to state or even county to county
is nearly impossible. 3' Even on threshold issues, such as whether marital
fault may be considered for alimony determinations, the states share only an

UNITED STATES 15-18 (last revised June 2011).

228. See infra Part IV.

229. James Herbie DiFonzo, Toward a Unified Field Theory of the Family: The American Law
Institute's Principles of the Law of Family Dissolution, 2001 BYU L. REv. 923, 946 (2001)
(characterizing alimony as a "fluid doctrine whose consistency conformed to the shape of the
rationale into which it was poured: spousal need, maintenance of marital living standards, support at
subsistence level, punishment for sexual transgression, reward for fidelity, contractual right, and
partnership duty").

230. Morgan, supra note 97, at 8-9.

231. See L.J. Jackson, Alimony Arithmetic: More States Are Looking at Formulas to Regulate
Spousal Support, A.B.A. J., Feb. 2012, at 15 (stating that 'divorce law is one of the most discretion-
filled areas of law there is'... [aind alimony is one of the most frequently litigated issues in family
law.., divorcing spouses deserve more predictable outcomes" and explaining the massive
variations among state alimony laws); see also Rose Welton, Alimony Laws in California,
LIVESTRONG.COM (May 1,2011), http://www.livestrong.com/article/125956-alimony-laws-
califomia/ (stating that "alimony... guidelines vary in [California]'s counties").
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utter lack of consensus.232 Perhaps most troubling of all, there is also no

consensus about why and to what extent alimony is useful.2 33 Alimony in its

current unpredictable form, is not an economic safety net for divorcing
wives, in contravention of its original legal identity.234 Yet, as explained by
Professor Cynthia Lee Starnes:

often alimony is the only available tool for addressing cases in
which marital roles have left divorcing spouses with disparate
earning capacity at divorce. In these difficult economic times, with
home equity disappearing and retirement savings diminishing,
divorcing couples increasingly have few, if any, significant assets,
which renders property distribution a useless tool, and makes
income sharing, i.e., alimony, the only available economic remedy
for the primary family caretaker.235

Starnes's characterization of alimony as a remedy for financial loss is
consistent with the theory espoused by the authors of the American Law
Institute's Principles of the Law of Family Dissolution (Principles)
regarding alimony.236 The Principles advocate compensatory spousal

payments to make up for financial losses or to "allocate financial losses that
arise at the dissolution of a marriage .... "2 37 The Principles claim to shift
the focus from "needs" (the prevailing lens through which state courts have
historically analyzed alimony requests) to a calculus of what "losses" have
been incurred as a result of the marriage and/or the divorce.2 38 Providing
recompense for economic loss to women upon divorce is precisely the
purpose alimony should serve, and in this regard-articulating the purpose

232. Morgan, supra note 97, at 8-9.

233. Yamiche Alcindor, Should Alimony Laws Be Changed? USA TODAY MONEY (Jan. 18,

2012, 3:17 PM ), http://www.usatoday.com/money/perfi/basics/story/2012-01-05/alimony-law-
reform/52642100/1 (describing the debate among alimony reform advocates from several states who

have differing views on what types of reform are necessary and why, and opponents of reform who

also espouse various theories for their opposition, some of which are based in concerns that limiting

alimony would exacerbate female poverty).

234. Ellman, supra note 96, at 699.

235. Cynthia Lee Stames, Alimony Theory, 45 FAM. L.Q. 271, 272 (2011).

236. DiFonzo, supra note 229, at 946-52.

237. AM. LAW INST., PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION: ANALYSIS AND

RECOMMENDATIONS § 5.02 (2008).

238. Id. at § I, Topic I, Overview of Chapters 4 and 5, pts. I & 11, cmts. b, c at 24-28

(explaining that "[t]he approach of these Principles is to refocus the alimony inquiry from need to

loss, a shift that some cases have already begun to adopt").
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of alimony-the Principles are spot on.239 However, the Principles are
merely advisory, not binding, on state governments.2 40 How, then, can
policymakers meaningfully reform alimony, to actually attain the theoretical
goal expressed in the Principles, as state court judges, mediators, and
attorneys implement a new alimony system? Furthermore, how can they
attain true uniformity when other competing "model" rules exist alongside
the Principles-most notably the Uniform Marriage and Divorce Act
(UMDA), 4 which every state has not yet adopted? Congress needs to step
in.

B. Precedent for Nationalizing Family Support

This Part describes two prescient examples of nationalized family
support systems that can provide guidance for nationalizing the United
States alimony system. Part IV.B. 1 explains the history of child support in
the United States, which federal legislation in large part nationalized
beginning in the 1970s. Part IV.B.2 describes Canada's experience with a
national system of advisory alimony guidelines.

1. Child Support in the United States

Congress implemented radical child support reform starting in 1975
when it linked the states' eligibility for certain welfare funding with
requirements for child support enforcement in welfare cases. 24 2 Since then,
Congress has enacted numerous additional legislative measures, and the
child support system is now uniform across state lines with respect to many
enforcement procedures, jurisdictional questions, 243  and eligibility

239. Id.

240. See also David Westfall, Unprincipled Family Dissolution: The ALI's Recommendations
for Division of Property, in RECONCEIVING THE FAMILY: CRITIQUE ON THE AMERICAN LAW
INSTITUTE'S PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION 176, 176-79 (Robin Fretwell Wilson
ed., 2006) (opining that the Principles on all family law topics "may impede much needed reforms
and even lead the legislators, judges, and rule makers to whom they are addressed to adopt unsound
policies" and pointing out that "the [ALl Principles] sometimes offer no guidance at all as to the
choice between contrasting rules" and offering as an example the Principles's failure to provide
clarity on the definition of "income" for determination of alimony).

241. UNIF. MARRIAGE & DIVORCE ACT § 308 (amended 1973), 9A U.L.A. 446 (1998).

242. General Information about Child Support Enforcement, NORTH CAROLINA DIVISION SOC.
SERVS., http://www.ncdhhs.gov/dss/cse/geninfo.htm#HistoryCSE (last visited Dec. 13, 2012).

243. See UNIF. INTERSTATE FAMILY SUPPORT ACT (amended 2001), 9 U.L.A. 159 (2005 &
Supp. 2009) (adopted in all fifty states due to a provision in the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996, which makes enactment of UIFSA a condition for receipt
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determination processes.244 Although Congress gives the states freedom to

decide what types of guidelines they will use, states must have specific

guidelines in place for determining child support.2 45 Standardized collection

procedures are also required, and states must participate in numerous

nationwide databases containing case information.246  The federal

government maintains certain central databases, such as a Parent Locator

Service, to facilitate collection of support across state lines.247 Congress also

passed additional legislation to bolster enforcement and uniformity of child

support nationwide, specifically the Family Support Act of 1988 (FSA),248

the Full Faith and Credit for Child Support Orders Act,249 and the Child

Support Recovery Act.250 Child support reduces child impoverishment and
keeps hundreds of thousands of children above the poverty level.2

Alimony, like child support, serves as a poverty prevention strategy,
with a primary purpose of compensating for economic loss.25 2 Extensive
research and commentary has ensued in thc past several decades about the

proper function of alimony and how states should determine and enforce
it.25 3 The Principles themselves, as well as the Uniform Marriage and

Divorce Act, attempt to map out alimony reform. 254 Yet, alimony laws still

of federal funding for child support enforcement). Personal Responsibility and Work Opportunity
Reconciliation Act of 1996, 42 U.S.C. § 666() (2006).

244. 42 U.S.C. § 667 (2006); 45 C.F.R. § 302.56 (2011).

245. 42 U.S.C. § 667 (2006); 45 C.F.R. § 302.56 (2011).

246. General Information about Child Support Enforcement, supra note 242.

247. Id.

248. 42 U.S.C. § 666(a)(9) (2006) (mandating that states have procedures in place to make sure
that support orders are final and thus enforceable, and that they give full faith and credit to each
other's orders regarding support payments).

249. 28 U.S.C. § 1738B (2006) (clarifying obligations in the UIFSA and the FSA).

250. 18 U.S.C. § 228 (2006) (making it a crime to not pay child support even when the child
resides in another state).

251. ELAINE SORENSEN & CHAVA ZIBMAN, THE URBAN INST., SERIES B No. B-10, CHILD

SUPPORT OFFERS SOME PROTECTION AGAINST POVERTY 2 (2000), available at

http://www.urban.org/UploadedPDF/bl 0.pdf (explaining that "[c]hild support lifts about half a

million children out of poverty, reducing poverty among these children by 5 percent").

252. See, e.g., Starnes, supra note 235, at 271 (explaining the justification for alimony as
protecting the state from supporting a divorced spouse who "would be thrust into poverty").

253. See, e.g., June Carbone, Back to the Future: The Perils and Promise of a Backward-
Looking Jurisprudence, in RECONCEIVING THE FAMILY: CRITIQUE ON THE AMERICAN LAW

INSTITUTE PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION 209 (Robin Fretwell Wilson ed.,
2006); Eliman, supra note 96; Stamnes, supra note 235.

254. UNIF. MARRIAGE & DIVORCE ACT § 308 (amended 1973), 9A U.L.A. 446 (1998); AM.
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vary nationwide on numerous threshold issues, such as whether courts may
consider marital misconduct. 5  Judicial discretion is enormous in many
states, leading to perplexing outcomes that breed resentment among parties,
attorneys, and judges.256 Alimony reform needs to follow the path of child
support reform with Congressional action to mandate uniformity in
determination and enforcement.

2. National Alimony System in Canada

A national set of alimony guidelines is not an anomaly. Canada, for
example, has been using national alimony guidelines for several years.257

The Canadian voluntary, advisory guidelines went into effect in 2008.258 The
guidelines "are now widely used across the country by lawyers, mediators,
and judges in spousal support determinations. ' '

259 They grew out of
dissatisfaction with the discretion that the former system gave to trial judges
in alimony cases. 260 Unlike federal courts in the United States, which have
stayed out of the realm of divorce economics by conscious choice, the
Supreme Court of Canada has provided guidance on the issue. 26' This court
held in 1992 that spousal support is compensatory at its heart-that it is
intended to serve as "the equitable distribution between the spouses of the
economic consequences of the marriage .... 262 Seven years later the same

LAW INST., supra note 237.

255. See Joanna Grossman, Can an Adulterer Receive Alimony?, CNN.COM (May 19, 2005),
http://edition.enn.com/2005/LAW/05/05/grossman.adultery.alimony/index.html (explaining that
marital misconduct such as adultery may be considered only in some states for alimony); see also
Jackson, supra note 231, at 16 (explaining that "'some states have a durational component for
alimony; some disallow alimony for fewer than 10 years of marriage. Some states use gross income
to calculate awards; others use net').

256. See, e.g., Alcindor, supra note 233 (quoting alimony reform advocate Tom Leustek,
president of New Jersey Alimony Reform, as stating that "[t]here should be consistent treatment
across the board where you can predict what's going to happen based on law, not a judge's arbitrary
decision").

257. Carol Rogerson & Rollie Thompson, The Canadian Experiment with Spousal Support
Guidelines, 45 FAM. L.Q. 241, 241 (2011).

258. Id. at 241-42.

259. Id. at 242.

260. Id. at 249.

261. Id. at 247; see also Ankenbrandt v. Richards, 504 U.S. 689, 701 (1992) (explaining the
United States federal courts' policy to decline to hear domestic relations disputes and leave those
controversies to state courts).

262. Rogerson & Thompson, supra note 257, at n.24 (discussing Moge v. Moge, [1992] 3
S.C.R. 813 (Can.)).
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court announced that there can also be non-compensatory justifications for
spousal support when the economically disadvantaged spouse has a
legitimate need.263 Problems arose as judges struggled to exercise the great

discretion that these two cases gave them to determine alimony, guided only
by factors in Canada's Divorce Act.264 This state of legal chaos, remarkably
similar to the one in the United States today, led to the promulgation of the
Canadian guidelines.265 Although challenges exist, there is consensus that
the guidelines have bolstered predictability and order in the Canadian
system.266 While Canadian courts of review have endorsed them, 267 the
guidelines are not mandatory. 268 Unlike the voluntary nature of the Canadian
guidelines, this Article suggests269 that Congress enact guidelines that are
mandatory for every state. Congress has tried and failed to implement
voluntary guidelines, as demonstrated by its experiments with the UMDA
and the Principles.

2 70

C. Recommended Protocols for Nationalized Alimony in the United States

Alimony is already partly nationalized, insofar as federal income tax
laws dictate its treatment as taxable income.271 The federal tax code's
guidelines for alimony can serve as a starting point for national alimony
guidelines.272 For example, under the tax code, lump sum payments akin to
property distributions and payments to maintain a former spouse's property
do not constitute alimony.273 Congress, through careful work in committees
staffed with individuals experienced in family law and economics, should

263. Id. at 248 (citing Bracklow v. Bracklow, [1999] 1 S.C.R. 420 (Can.)).

264. Id. at 249 (referring to Divorce Act, R.S.C. 1985, c. 3 (2nd Supp.)).

265. Id. at 249 50.

266. Id. at 261-63.

267. Id. at 259.

268. Rogerson & Thompson, supra note 257, at 242.

269. See infra Part V.C.

270. See generally Carbone, supra note 253, at 209, 230 (theorizing that the Principles actually

are forward-looking and that they need to be restated as such because alimony should be given if the
poorer spouse needs it in the future).

271. INTERNAL REVENUE SERVICE PUB. No. 504, ALIMONY SECTION, available at

http://www.irs.gov/publications/p504/ar02.html#enUS 2011_publink1000175944 (last visited Dec.
13, 2012) (citing to the alimony section).

272. Id.

273. Id.
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devise guidelines for the basic issues of alimony: determination and
enforcement. 274 This comprehensive reform would be even bolder than what
Congress did with child support, and arguably more effective, because the
various child support determination models among the states (Guidelines for
Setting Child Support Awards) 275 have enabled disparities to persist.276

1. Alimony Determination

Congress should resolve common disparities among the current state
systems, such as whether courts may consider marital misconduct. Whether
or not to allow evidence of marital misconduct is one example of the tenets
that make up an effective system of alimony determination.27 7 But the states
are divided-many allow it, and some make misconduct, such as infidelity, a
bar to receiving alimony.278  However, the UMDA strictly forbids
consideration of marital misconduct by either party, 279 as do the
Principles.280 This Article contends that this is well-intentioned policy gone
awry, in both the UMDA and the Principles.2 8' Trial courts are well-
equipped to conduct fact-finding in alimony cases, and in fact do intensive
fact-finding on issues of marital misconduct in many divorces where issues

274. See, e.g., Nat'l Legal Research Grp., Are Alimony Guidelines in Our Future? The Uses
and Abuses of Vocational Evidence in Divorce Cases, DIVORCE RESEARCH CTR., (2003)
http://www.divorcesource.com/research/dl/alimony/03nov I 89.shtml (discussing various statewide
alimony approaches, including some which have guidelines, and referencing the Principles's factor-
based approach-rather than guidelines-but stopping short of calling for national guidelines).

275. 42 U.S.C. § 667 (2006); 45 C.F.R. § 302.56 (2011).

276. Ira Mark Ellman, A Case Study in Failed Law Reform: Arizona's Child Support
Guidelines, 54 ARIz. L. REV. 137, 144 (2012) (explaining that although all states are required to have
child support guidelines, the particularized considerations that arise when determining precise
support amounts, such as whether parenting time should be considered and to what extent actual
child needs are considered, vary from state to state).

277. See, e.g., UNIF. MARRIAGE & DIVORCE ACT § 308 (amended 1973), 9A U.L.A. 446, 447
(1998) (excluding marital misconduct from determination of spousal maintenance, another term for
alimony).

278. Morgan, supra note 97, at 410.

279. UNIF. MARRIAGE & DIVORCE ACT § 308 (amended 1973), 9A U.L.A. 446, 447 cmt.
(1998).

280. See AM. LAW INST., supra note 237, at § 5.02(2) (stating that alimony can only be
awarded "without regard to marital misconduct" and "nothing intended to foreclose bringing a claim
recognized under other law for injuries arising from conduct that occurred during the marriage").

281. See also Jackson, supra note 231, at 16 (quoting Pennsylvania divorce attorney Lynne
Gold-Bikin as supporting the consideration of multiple issues including adultery in alimony
determinations).
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come before the court on child custody, domestic violence, or marital fault
(in states that have retained fault grounds for divorce). Marital misconduct

may be highly relevant in certain cases and to ignore it could be detrimental
to already disenfranchised parties.2 82 For example, a wife who has been the
victim of domestic abuse or is married to an alcoholic spouse who

voluntarily stopped working could be highly prejudiced by a "no marital

misconduct" rule if she is the higher wage earner. Conversely, the marital

misconduct of a husband who earns just slightly more than the wife may be

the most relevant factor in determining her reasonable economic needs, if his

marital misconduct was, for example, emotional abuse culminating in her

developing an anxiety disorder that impedes her ability to work at her former

earning potential. Federal alimony guidelines should include consideration
of marital misconduct as one of several factors courts may consider in

determining alimony amount as well as eligibility.2 83 Besides the potential

marital misconduct exception, courts should favor eligibility for any spouse

demonstrating a lower income or earning capacity. 284 The definition of
"income" 285 should include imputed income from an earning capacity, if

appropriate, to mitigate the problem of higher-earning spouses voluntarily
reducing their incomes to avoid or reduce alimony.286

Once eligibility is resolved, courts must have criteria to determine

alimony amount and duration. On this topic, notwithstanding their

282. Id. (describing an example of a "Harvard Business School grad [divorcing wife] who gave
up her career to put her husband through medical school," whose income is $50,000 per year while
her husband's is over $1 million and whose husband had "multiple affairs" during their twenty-four-
year marriage and advocating for alimony awards for parties like her).

283. See, e.g., 23 PA. CONS. STAT. § 3701(b)(14) (2008) (describing the Pennsylvania alimony
factor that allows courts to consider "[t]he marital misconduct of either... partly] [during the
marriage]" when determining "whether alimony is necessary" and "the nature, amount, duration, and
manner of payment of .... ").

284. See, e.g., 23 PA. CONS. STAT. § 4321(1) (2008) (imposing a duty of financial support on

spouses who earn more than their respective spouse, which Pennsylvania enforces when those
spouses are separated and before their divorce is final); see also 231 PA. CODE § 1910.1 (2012)
(giving Pennsylvania state courts the power to enforce the duty of spousal support); 231 PA. CODE §

1910.16-4 (2012) (setting out the Pennsylvania spousal and child support guidelines).

285. See, e.g., 23 PA. CONS. STAT. § 4302 (2008) (defining "income" for purposes of
determining spousal and child support in Pennsylvania); Frequently Asked Questions, Definition of

EarnedIncomefor SSI Purposes, U.S. SOC. SEC. ADMIN. (June 11, 2012, 11:01 AM), http://ssa-

custhelp.ssa.gov/app/answers/detail/a-id/41 0/-/definition-of-eamed-income-for-ssi-purposes.

286. See Steven J. Willis, Columns: Family Law Economics, Child Support, and Alimony:

Ruminations on Income Part 1, 78 FLA. BAR. J. 34, 35 (2004) (explaining that "the definition of

income is.. . a major factor for an alimony determination."); see also UNiF. MARRIAGE & DIVORCE
ACT § 308(b)(6) (amended 1973), 9A U.L.A. 446 (1998) (allowing for imputed income, also known
as earning capacity, or the income an individual would be eaming if they were employed despite
their current unemployment or employment at a lower wage level).
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misguided exclusion of marital misconduct, the Principles' remaining
criteria are quite sound-much more so than the UMDA's strictly needs-
based model.287 Not surprisingly, only a handful of states have adopted the
UMDA since its promulgation in the 1970s.288 Section 5.02(3) of the
Principles instructs courts to consider caretaking of children and its effect on
loss of earning capacity, length of marriage, and the impact of the marriage
on the financial situations of each spouse particularly in shorter marriages. 289

Before settling on these as the end of the inquiry, states should benchmark
each alimony statue to extract commonalities in alimony determinative
factors, such as perhaps, length of marriage.290  The federal alimony
guidelines should then include a set of factors that all states may use to
determine alimony, in addition to those articulated in Section 5.02(3) of the
Principles.29 1

Perhaps most importantly, a uniform system is necessary for
determining the amount of alimony owed. The majority approach for child
support guidelines is an "income shares" model, and some states, such as
Pennsylvania, have adopted it for spousal support as well.292 An income

287. Compare AM. LAW. INST., supra note 237, at § 5 (including considerations of, among
other things, care for children, financial losses incurred as a result of the marriage, and duration of
the marriage), with UNIF. MARRIAGE & DIVORCE ACT § 308 (amended 1973), 9A U.L.A. 446 (1998)
(stating only that "the court may grant a maintenance order for either spouse only if it finds that the
spouse seeking maintenance: (1) lacks sufficient property to provide for his reasonable needs; and
(2) is unable to support himself through appropriate employment or is the custodian of a child whose
condition or circumstances make it appropriate that the custodian not be required to seek
employment outside the home").

288. Nat'l Conference of Comm'rs on Unif. Law Comm'n, Enactment Status Map, Model
Marriage and Divorce Act, UNIFORM L. COMMISSION, http://uniformlaws.org/Act.aspxtitle
=Marriage%20and%20Divorce%2OAct,%2OModel (last visited Dec. 13, 2012).

289. AM. LAW INST., supra note 237, at § 5.02(3).

290. See, e.g., FLA. STAT. § 61.08 (2011 ) (instructing Florida courts to consider "duration of
the marriage" when determining alimony and identifying several legal presumptions related to
marital duration necessitating certain alimony determinations as to amount and duration); 23 PA.
CONS. STAT. § 3701(b)(5) (2008) (identifying "duration of the marriage" as a factor that
Pennsylvania courts must consider when determining alimony).

291. See Jackson, supra note 231, at 16 (quoting former President of the American Academy
of Matrimonial Attorneys Linda Lea Viken for the sentiment that 'you have a greater chance of the
[alimony] result fitting the facts of the case [and being reasonable and appropriate] if you simply
have criteria that are considered by the court."' Jackson further points out that "many lawyers say
that allowing a judge discretion to weigh ... factors offers flexibility...").

292. See, e.g., 231 PA. CODE §§ 1910.16-1, 1910.16-2 (2012); 23 PA. CONS. STAT. § 4322(a)
(2008) (promulgating Pennsylvania's spousal support guidelines using the income shares model, and
explaining same. It must be noted, however, that Pennsylvania's spousal support guidelines apply
only to pre-divorce support awards, and not to post-divorce awards, which are called alimony and
are not strictly subject to these guidelines but instead are determined by using a set of seventeen
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shares model is easily adaptable from state to state and has the advantage of
accounting for both parties' incomes. 293 By contrast, the minority approach

for child support guidelines is a "percentage of income" model that only

calculates the payor's income.294 Adopting federal alimony guidelines using
an income shares model, similar to the spousal support guidelines in
Pennsylvania, would enable the states to use a fair and consistent alimony

determination system, which is also inherently flexible enough to account
for differences in income not only among states but among parties.2 95 As in
Pennsylvania, an ideal set of guidelines would also include flexibility for

factors, such as mortgage on the marital residence and extraordinary
expenses.296 In this way, predictability is balanced with flexibility so that

trial courts and parties settling cases outside of court may reach consistent
outcomes that are tweaked to justly serve their individual economic needs.297

2. Alimony Enforcement

The most successful aspect of the federal child support system is

enforcement. 298 Although overall support collection rates are shockingly
low, nationalized efforts institutionalized by child support reform have

statutory factors, although the spousal support guidelines may be consulted in alimony cases if the
court deems it appropriate.).

293. See Bill Ruthhart, Illinois May Alter Child Support Formula: 'Income Shares 'Method
Would Consider Both Parents'Incomes, Time with Child, CHI. TRIB., Dec. 30, 2011,
http://articles.chicagotribune.com/2011-1 2-30/news/ct-met-child-support-formula-
20111230 _support-payments-child-support-services-formula (reporting that Illinois state officials
considered the income shares model "very fair" and an improvement to their "percentage of income"
system for child support).

294. Id

295. See, e.g., 23 PA. CONS. STAT. § 4322(a) (2008) (explaining that "spousal support shall be
awarded pursuant to a Statewide guideline as established by general rule by the Supreme Court, so
that persons similarly situated shall be treated similarly.") (emphasis added).

296. See id. (directing that "the guideline shall place primary emphasis on the net incomes and
eaming capacities of the parties, with allowable deviations for unusual needs, extraordinary expenses
and other factors, such as the parties' assets, as warrant special attention").

297. Id.

298. See, e.g., Margot Bean, Office of Child Support Enforcement, Compendium of Promising
Practices/Good Ideas in Child Support Enforcement-2007, U.S. DEP'T HEALTH & HUM. SERVICES
(Mar. 26, 2008), http://www.acf.hhs.gov/programs/cse/poUIM/2008/im-08-02.htm (outlining
numerous successful child support enforcement measures in various states, all of which fall under
the purview of this federal office and the federal act mandating certain enforcement measures, as
demonstrated by the addressing of the memorandum to "ALL AGENCIES ADMINISTERING
CHILD SUPPORT ENFORCEMENT PLANS APPROVED UNDER TITLE IV-D OF THE
SOCIAL SECURITY ACT AND OTHER INTERESTED PARTIES").
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dramatically improved efficiency and effectiveness of enforcing support
orders both within and across state lines.299 Our legislators should pay the
same attention to alimony. A rising awareness of the feminization of
poverty, coupled with the haphazard system of enforcement both among and
within the states, led Congress to radically change the child support
enforcement system, starting in the late 1960s.3 °° Using the same funded
mandate style of getting states to comply that it had used with welfare
reform, Congress eventually required states to set up uniform systems of
enforcement, such as wage attachments, tax refund interceptions, and driver
license and passport suspension for non-compliant child support obligors. 30

1

During the same era, Congress required all states to establish central
registries for information about obligors and obligees, and to process the
actual child support payments, known as Central State Registries (CSR).3 °2

Advances in technology, including superior availability of computer
databases, further enhanced the effectiveness of CSRs.3 °3 Today many states
already have a CSR in place.3

0
4 Adding alimony collection and disbursement

to the duties of a CSR would be an efficient and effective mechanism for
prioritizing poverty reduction through alimony.

Another critical legal mechanism already exists: the Uniform Interstate
Family Support Act (UIFSA). 30

' The National Conference of
Commissioners on Uniform State Laws (Uniform Law Commission)
promulgated UIFSA to promote enforcement of child support obligations
across state lines.30 6 State enactment of UIFSA, like most of the other child

299. Id; see also UNIF. INTERSTATE FAMILY SUPPORT ACT (amended 2001), 9 U.L.A. 159
(2005 & Supp. 2008) (requiring enforcement of support orders across state lines).

300. D. KELLY WEISBERG & SUSAN FRELICH APPLETON, MODERN FAMILY LAW: CASES AND
MATERIALS 654 (4th ed. 2010).

301. See Family Support Act of 1988, 42 U.S.C. § 666(b) (2006) (requiring states to have
procedures in place to withhold income from child support obligors); id. § 664 (2006) (authorizing
the I.R.S. to intercept tax refunds from delinquent support obligors); Personal Responsibility and
Work Opportunity Reconciliation Act of 1996, § 666(a)(16) (2006) (authorizing driver and
professional licenses to be suspended for delinquent support obligors), § 652(k) (requiring that
delinquent support obligors are denied passports).

302. See generally Paul K. Legler, The Impact of Welfare Reform on the Child Support
Enforcement System, in CHILD SUPPORT: THE NEXT FRONTIER 46, 53 (J. Thomas Oldham &
Marygold S. Melli eds., 2000).

303. Id. at 53-54.

304. Id.

305. UNIF. INTERSTATE FAMILY SUPPORT ACT (amended 2001), 9 U.L.A. 159 (2005 & Supp.
2008).

306. Id.
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support reforms described in this Part, was essentially mandated by
Congress with the welfare reform legislation, Personal Responsibility and
Work Opportunity Reconciliation Act of 1996 (PRWORA),3 °7 and all states

and the District of Columbia have adopted at least its initial version (several

amended versions have been promulgated since).3 °8

UIFSA aims for predictable results in questionable cases regarding

jurisdiction. For example, Section 201 of UIFSA gives states eight bases for

personal jurisdiction, including if the child lives in the forum state as a result

of "acts or directives of the individual."30 9 U1FSA also clarifies that the state
which issued a support order retains continuing exclusive jurisdiction to

modify that order, which another state cannot supersede, as long as one party

or the child remains in that original state.31 ° UIFSA's third central provision
is the guarantee of enforcement of orders across state lines.311 In all of these
matters, UIFSA would remarkably help the enforcement of alimony orders.
Early in the statute's declarations section UWSA explains that a "'[d] uty of
support' means an obligation imposed or imposable by law to provide
support for a child, spouse, or former spouse, including an unsatisfied
obligation to provide support."3 ' Therefore, in some cases UIFSA is already
helpful, because the most prescient aspect of UIFSA (for these purposes) is
its extension beyond just child support orders to orders for the support of a

current or former spouse. 313 UIFSA provides a readymade national
framework for enforcement of alimony across state lines. 314 National reform
mandating that states adopt guidelines for determination and intrastate
enforcement would dovetail naturally into the use of UIFSA in interstate

307. Personal Responsibility and Work Opportunity Reconciliation Act of 1996, 42 U.S.C. §

666(f) (2006).

308. See FRIEND OF THE COURT BUREAU/SCAO, MICHIGAN SUPREME COURT, UNIFORM

INTERSTATE FAMILY SUPPORT ACT (UIFSA): STATES WORKING TOGETHER TO COLLECT CHILD

SUPPORT (2010), available at http://courts.michigan.gov/Administration/SCAO/Resources/

Documents/Publications/pamphlets/focb/PSA29-Text.pdf (explaining explains how UIFSA applies

to Michigan courts).

309. UNIF. INTERSTATE FAMILY SUPPORT ACT § 201(5) (amended 1996),9 U.L.A. 328 (2005

& Supp. 2008).

310. Id. at § 205.

311. Id. at §§ 507, 601-04; see also Full Faith and Credit for Child Support Orders
(FFCCSOA) Act, 28 U.S.C. § 1738B (2006) (requiring states to enforce other states' child support
orders).

312. UNIF. INTERSTATE FAMILY SUPPORT ACT § 102(3) (amended 2001), 9 U.L.A 175 (2005
& Supp. 2008) (emphasis added).

313. Id.

314. Id.
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collection cases without need for any further legislation.

V. CONCLUSION

Cultural change is often achieved best through legal change.
Mainstream culture grew numb to the extent of female and childhood
poverty in the twentieth century.31 5 The current economic crisis and the
political realities it has spawned offer a hidden opportunity. Advocates must
be relentless in raising public awareness of the extent of the poverty that
millions of women and children endure in this comparatively rich nation,
utilizing the prevailing narrative of economic hardship to which so many
individuals of all classes can relate. For instance, advocates could follow the
recommendation of Malcolm Gladwell, an award-winning journalist, and
organize grassroots advocacy groups to inspire an "epidemic""' that spreads
the message. On the other hand, more traditional political tactics might just
as well light a fire under a key member of the House of Representatives or
the Senate. However advocates present the message, Congress should act
quickly and thoroughly to implement the critical poverty reduction measures
described in this Article, specifically federal budget reform and a national
system of alimony.

315. EHRENREICH, supra note 144, at 217.

316. MALCOLM GLADWELL, THE TIPPING POINT: How LITTLE THINGS CAN MAKE A BIG
DIFFERENCE 175-81,258-59 (2000).
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