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Surface Transportation Authorization Act of 2009210 and the Committee's accompanying
document, The Surface Transportation Authorization Act of 2009: A Blueprint for
Investment and Reform. That bill emphasizes disclosure, fair process, and attention to the
public interest in relation to PPP agreements, and the Blueprint succinctly explains the
bill's goals.211

In addition to new procedures and substantive obligations, the bill proposes
creating a new public body charged with implementing new rights and thus potentially
moving the United States closer to models found in Europe. The bill itself is infused with
decades of experience under the Administrative Procedure Act. Thus, if enacted, these
provisions should promote democratic values and build on experience with how complex
decisions can be fairly, effectively, and wisely made. The bill recognizes the current
system's benefits, such as generating revenues to support transportation projects that
might otherwise not be financially viable and problems, such as imposing costs on those

212least able to pay. It concludes that in order to "protect the integrity of the nation's
surface transportation system and the public interest regarding trade and travel, the
Federal surface transportation program requires strengthened public protections regarding
highway toll projects and PPP agreements." 2 13 The bill follows up on these findings by
including both substantive and procedural protections and positive and negative
obligations to deal with common problems that have arisen under current infrastructure
privatization agreements, several of which are discussed in the next sections.

1. New Substantive Rights

The bill tackles some of the contract terms that have received the strongest
criticism. It prohibits noncompete agreements by barring any state or local public
authority from entering into an agreement with a private person "under which the State is
prevented from improving or expanding the capacity of public roads in the same travel
corridor." 2 14 Those prohibitions are also included in the section of the bill that creates the
Office of Public Benefit.215

In addition to prohibiting noncompetition agreements and other anticompetitive
provisions, the bill mandates that certain terms be included in public-private partnership
agreements. Terms that must be included are those (1) that prohibit closing all or part of
the highway to vehicular traffic, except "for routine and capital maintenance or accident

210 STAFF OF H. COMM. ON TRANSP. & INFRASTRUCTURE, 11ITH CONG., SURFACE TRANSPORTATION

AUTHORIZATION ACT OF 2009 (Comm. Print 2009). The Surface Transportation Authorization Act of 2009
has not been enacted.
211 STAA BLUEPRINT, supra note 12.
212 Id at 31.
213 Id.
214 STAFF OF H. COMM. ON TRANSP. & INFRASTRUCTURE, 11 ITH CONG., SURFACE TRANSPORTATION
AUTHORIZATION ACT OF 2009 § 1301(a). Section 1301(a) would amend § 129(a)(3). Id In addition, if the
bill were enacted § 1504 Public-Private Partnership Agreements would add § (h) Public-Private
Partnership Agreements and provide in § 1 12(h)(3)(B): The contract "does not include any provision under
which the State is prevented from improving or expanding the capacity of public roads in the same travel
corridor as the highway facility." Id. § 1204.
215 Section 1204 establishes an Office of Public Benefit. Id. § 1204. Its duties include vetting the terms of
public-private agreements. Id. Among the terms it must include ensuring that a PPP agreement "does not
include any provision under which the State is prevented from improving or expanding the capacity of
public roads in the same travel corridor as the highway facility." Id.

93

Vol. 6: 1 ]

HeinOnline  -- 6 Nw. J. L. & Soc. Pol'y 93 2011



NORTHWESTERN JOURNAL OF LAW AND SOCIAL POLICY

clearance"; (2) that give the state or local public authority the right "to enter and take
control of the highway facility and reopen it for operation in cases in which the private
partner closes the highway facility in violation" of these provisions; (3) that, in the case
of evacuations required during a state of emergency involving a major disaster as defined
by law, the highway facility must be open and no tolls charged during the evacuation; (4)
that the state or local public authority may reclaim ownership of the highway facility
during the contract term and must "provide fair market value compensation to the private
partner"; and (5) that, when the contract is returned to the public authority at the end of
the contract, the road must be or be brought up to "an appropriate state of repair, given its
life expectancy." 216 Finally, contractors are not allowed to compete by underpaying
workers.217 They must pay construction workers "wages at rates not less than those
prevailing on projects of a character similar in the locality." 2 18

In short, these new substantive provisions, if enacted, would address strong and
persistent criticisms of infrastructure privatization.

2. New Procedural Rights

The bill includes new procedural rights designed to bring enhanced information
into the decision-making process. In some cases infrastructure has been privatized
without providing information to the public, public notice of terms, and an opportunity
for public comment, or only minimal time has been provided.219

First, the bill mandates that, before the Secretary of Transportation can approve
any contract that involves a public-private partnership agreement, the state or local public
authority must engage in a "value-for-money assessment" as to whether "a public-private
partnership agreement, as proposed for the potential project, would provide value
compared with traditional public delivery methods." That assessment must examine (1)
the "potential life-cycle cost and delivery timeframe of the project under traditional
public delivery methods as compared to under the approach proposed by the private
partner"; (2) benefits or costs associated with any transfer of risk to the private partner
under the public-private partnership agreement; and (3) other quantitative and qualitative

220benefits or costs associated with public delivery of the project. While these are
important steps, their efficacy depends upon cash-strapped state and local governments
employing people whose interests are not aligned with those of the privatization industry
and, yet, have the ability to make those assessments. It may be that only the federal
government has the resources to provide that unbiased oversight.

Second, the state or local public authority must make key terms of any proposed
public-private partnership agreement available to the public. The bill also addresses
contractor concerns by excluding from disclosure "any information in a project proposal

216 Id. § 1504.
217 See id. § 1505.
218 Id.
219 See, e.g., Letter from City of Golden to Chairman & Transp. Comm'rs, Transp. Comm'n of Colo., supra
note 65, at 2-3 (noting that three days notice provided and incomplete information given); CHICAGO
OFFICE OF THE INSPECTOR GEN. REPORT, supra note 8, at 6 (noting that two days notice was given to the
Chicago City Council).
220 STAFF OF H. COMM. ON TRANSP. & INFRASTRUCTURE, 111TH CONG., SURFACE TRANSPORTATION
AUTHORIZATION ACT OF 2009 § 1504 (Comm. Print 2009).
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that is, in the judgment of the public authority, confidential or proprietary. "221 Again, this
is a valuable proposal but one that is likely to flounder when it meets strong opposition to
disclosure and claims that most contractor information is confidential or proprietary.

Third, the state or local public authority must "offer interested parties a reasonable
opportunity to comment on the proposed agreement." 222 In order to make the right to
comment useful, the bill provides that "the public authority shall, to the maximum extent
practicable" hold "public meetings at convenient and accessible locations and times" and
provide relevant information "in electronically accessible format and means, such as the
World Wide Web[.]"223 To make these disclosures and comment rights meaningful, they
must be preceded and accompanied by a widely disseminated educational program that
addresses the broad gaps in knowledge that now exist.

3. A New Public Rights Protector

Finally, the draft Surface Transportation Authorization Act of 2009 does not leave
monitoring and contesting actions solely in private hands. Rather, it establishes an
"Office of Public Benefit" as part of the Federal Highway Administration and charges it
with providing "for the protection of the public interest in relation to highway toll
projects and public-private partnership agreements on Federal-aid highways." 224 The
Office of Public Benefit would be responsible for monitoring and reporting to the
Secretary of Transportation, in order to ensure that public authorities meet their legal
obligations and to protect the public's rights set out in the bill.225

Under the Act, the Director of the Office of Public Benefit must review and
approve or disapprove proposed toll rate schedules and monitor restrictions on use of toll
revenues and prohibitions on noncompete agreements.226 The Director must fully protect
the public's right to comment on toll rate schedules and must ameliorate the effects of
tolls on interstate commerce or travel, with special consideration taken for low-income
travelers. 22 7  Finally, the Director must assess whether a proposed public-private
partnership agreement "provides value compared with traditional public delivery
methods; make[s] available to the public key terms of the contract to be awarded; and
offer[s] interested parties a reasonable opportunity to comment on the proposed
agreement." 228

These three categories of new rights and obligations represent a sea change from
recent policy. Only a few years ago, the U.S. Department of Transportation urged states
to enact legislation that included, among other things, the power to establish geographic
noncompetion zones in order for states to undertake public-private investment

221id
222 id
223 Id § 1504.
224 Id § 1204.
225 id
226 Id.
227 STAABLUEPRINT, supra note 12, at 31-32.
228 STAFF OF H. COMM. ON TRANSP. & INFRASTRUCTURE, 111TH CONG., SURFACE TRANSPORTATION
AUTHORIZATION ACT OF 2009 § 1504 (Comm. Print 2009).
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initiatives.229 Recent experiences and public reactions have increased support for
outlawing noncompete agreements. 230

4. The Bill's Future

There is much to like about this bill and its efforts on behalf of investment and
reform of our national transportation system. It provides a serious approach to many
problems connected with surface transportation, including environmental issues and the
need to develop alternative forms of transportation. 231 Unfortunately, it was not taken up
in the last Congress, apparently caught up in the need to focus on other issues, such as the
economic recovery, financial reform, and health care. Its current prospects seem dismal.

While delay in such an important area is frustrating, it may provide an opportunity
to rethink issues. Among other things, the passage of time may make it possible for
Congress to consider the novel ideas and perspectives presented in the discussion in Part
III.A.

V. TAXING QUESTIONS

Although the proposed Surface Transportation Authorization Act of 2009 would
address important problems, the nation's mood, the economy, and the balance of power
in Washington after the 2010 elections mean it is unlikely to become law. As a result,
long-pending problems will remain unaddressed. Yet, it is worth noting that the genesis
of our interstate highway system was more than seventy years ago during the Great
Depression. In February 1938, President Franklin D. Roosevelt asked the U.S. Bureau of

232Public Roads (BPR) for a feasibility study of a system of transcontinental highways.
Congress followed up with two reports: Toll Roads and Free Roads (1939) and
Interregional Highways (1944).233 The reports recommended "a 'system of direct
interregional highways, with all necessary connections through and around cities,
designed to meet the requirements of the national defense in time of war and the needs of
a growing peacetime traffic of longer range."' 234

It is difficult to call to mind the optimism that our forebears had while in the midst
of terrible economic troubles and fighting a war in Europe and the Pacific. When the
interstate highway system was in its infancy, this was an optimistic country that relished
challenges and took on the responsibilities citizens owe their countries and their
compatriots. Perhaps those days will never come again. For decades, we have shirked
our responsibilities. Indeed, government investment in non-defense infrastructure as a
percentage of GDP has declined by more than 40% since 1960, while the U.S. population

229 DOT REPORT, supra note 61.
230 See infra Part IIB, for a discussion on recent experiences with noncompetition agreements.
231 STAFF OF H. COMM. ON TRANSP. & INFRASTRUCTURE, 111TH CONG., SURFACE TRANSPORTATION

AUTHORIZATION ACT OF 2009 § 701.
232 Richard F. Weingroff, Essential to the National Interest, 69 PUBLIC ROADS, Mar./April 2006, at 2,
available at http://www.ibrc.fhwa.dot.gov/publications/publicroads/06mar/07.cfm.
233 id
234 id
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has grown by 66% .235 We are now a country that sells off its assets rather than face up to
challenges and responsibilities. But debt and decline are not inevitable, and we can make
other, better choices. For example, we can tap sources of revenue that would actually
create a fairer tax system. Changes to income tax law since 1995 have let the wealthiest
among us pay a decreasing percentage of their income as taxes. As a result, in 2007, the
most recent year for which we have information, the top 400 tax filers paid on average
$46 million less in taxes than if they were taxed at 1995 rates. 236 Payments into Social
Security stop once a person's income reaches $106,800.237 The result is a regressive tax
that falls more heavily on those who earn least while also generating less money to fund
public needs.

Declining tax rates on top earners has had a profound effect on tax revenues. The
Center for Budget and Policy Priorities estimates that, had the top-earning 400
households paid taxes at the rates in effect before those tax cuts, the federal government
would have collected an additional $18 billion each year.2 38 Greater tax revenues could
then be used to restore our infrastructure, as well as fund other important priorities. In
other words, our only option is not selling off our assets on terms that cede to private
hands control of our democratic institutions, autonomy, and destiny.

The federal gas tax, which funds our transportation infrastructure, suffers from
similar problems. It no longer meets our needs because (1) the increased use of fuel
efficient vehicles has driven down fuel tax revenues per mile driven; (2) the tax, long
stuck at 18.4 cents per gallon, is not indexed for inflation and has not been raised for over
a decade; 239 and (3) there is no political will to take the obvious step of setting the fuel
tax at a level sufficient to maintain and build our country's infrastructure. Instead, the
federal government has met the revenue shortfall by taking money from other funds.240

Thus, "what drivers may not see or understand is that even though higher fuel prices
mean that they are paying a higher price for driving that does not mean that they
contribute more towards the cost of roads."241 These funding problems and other
challenges have kept surface transportation programs on the GAO's High-Risk list. 242

235 Tax and Financing Aspects of Highway Public-Private Partnerships: Hearing Before the Subcomm. on
Energy, Aatural Res. and Infrastructure of the S. Comm. on Finance, 11Oth Cong. 2 (2008) (statement of
Pat Choate, Director of Manufacturing Policy Project), available at
http://finance.senate.gov/imo/media/doc/072408pctestl.pdf.
236 Avi Feller & Chuck Marr, Tax Rate for Richest 400 Taxpayers Plummeted in Recent Decades, Even as
Their Pre-tax Incomes Skyrocketed, CENTER ON BUDGET & POLICY PRIORITIES, Feb. 23, 2010, at 1,
available at http://www.cbpp.org/cms/index.cfm?fa-view&id 3090.
237 Soc. SEC. ADMIN., UPDATE 2010, available at http://www.ssa.gov/pubs/10003.pdf.
238 See Feller & Marr, supra note 236, at 1.
239 Pagano, supra note 11, at 358. Fuel taxes vary among the states. See ENERGY INFO. ADMIN.,U.S. DEP'T
OF ENERGY, No. DOE/ETA 0380, PETROLEUM MARKETING MONTHLY, 153 tbl.EN1 (2010), available at
http://www.eia.gov/pub/oil gas/petroleum/data publications/petroleum marketing monthly/historical/201
0/2010 05/pdf/pmmall.pdf; WILLIAM J. MALLETT, CONG. RESEARCH SERV., RL34567, PUBLIC-PRIVATE
PARTNERSHIPS IN HIGHWAY AND TRANSIT INFRASTRUCTURE PROVISION 4 (2008), available at
http://opencrs.com/document/RL34567/2008-07-09/ (follow "Open CRS (user submitted)" hyperlink).
240 U.S. Gov'T ACCOUNTABILITY OFFICE, GAO-10-780, HIGHWAY TRUST FUND: NEARLY ALL STATES

RECEIVED MORE FUNDING THAN THEY CONTRIBUTED IN HIGHWAY TAXES SINCE 2005 21 (2010), available
at www.gao.gov/new.items/d10780.pdf [hereinafter GAO HIGHWAY TRUST FUND REPORT, GAO-10-780].
241 KANSAS POLICYMAKER REPORT, supra note 21, at 2-11 (emphasis in original).
242 GAO Highway Trust Fund Report, GAO-10-780, supra note 240, at 21; see also U.S. Gov't
Accountability Office, GAO- 11-358T, Airport and Airway Trust Fund: Declining Balance Raises Concerns
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The obvious fix is to raise the gas tax. It costs little to collect, especially compared
to tolls, because it is collected at the point of sale and requires no special collection
equipment. The gas tax also fits with the currently popular user-pays philosophy.243

Unlike tolls, the fuel tax applies to every mile we drive, although greater use of hybrid
and electric cars are altering this connection.

However, the fuel tax suffers from the same problem that afflicts all taxes in the
United States these days: there are strong objections to paying taxes 244 and, in particular
to raising taxes during a recession.245 These issues were discussed at the dawn of the
interstate highway system. "As Congress searched for an alternative financing plan in
1955, the highway-related interests that supported the Interstate System agreed on only
one thing-they did not want to pay for it. Why, they asked, should only users pay for a
highway network that would benefit the entire country?" 246  We must, once more,
consider whether a gas tax is a fair allocation of financial burdens.247

In fact, we toll roads to raise revenues to build and maintain roads, but tolls also
create disincentives to using the road. Thus tolling can enhance mobility by reducing
congestion and the demand for roads when tolls vary according to congestion. Tolls that
create incentives for drivers to avoid driving alone in congested conditions may
encourage drivers to share rides, use public transportation, travel at less congested times,
or travel on less congested routes, if available.248

We need to take a frank look at our transportation reality. First, everyone benefits,
directly or indirectly, from our system of roads. 249 We all-and drivers in particular-
collectively benefit from travel by people who never set tire on a road. Travel by
walking, mass transit, or telecommuting make our roads less crowded, slow damage to
the roadbed, and give us less polluted air and water. The Department of Transportation's
recently released tools to promote sustainable highways supports this way of viewing our
infrastructure:

over Ability to Meet Future Demands (2011), available at http://www.gao.gov/new.items/dl 1358t.pdf
(providing overview of the decline in air transportation funding).
243 The user-pays philosophy is that those who use a good should be the ones who pay for it. Examples of
user-pays funding in the case of highways are tolls and the fuel tax. See Tollroads: Their Past & Their
Future, TOLLROAD NEWS, http://www.tollroadsnews.com/background, for a discussion on user-pays. That
view is actually quite narrow and ignores the flow-on effects of tolls and the fuel tax. Although those
payments are made directly by individuals, the use of the infrastructure benefits the public broadly and the
cost of its use is spread through society, for example, by business tax deductions or by purchasing goods
that have been transported via the infrastructure.
244 See Josh Mitchell, Chamber of Commerce Pushes Increase in Gas Tax, WALL ST. J., July 15, 2009,
available at http://online.wsj.com/article/SBI 24769092956347439.html.
245 See id.
246 Weingroff, supra note 234, at 4.
247 TRANSP. REVIEW BD. OF THE NAT'L ACADS., CRITICAL ISSUES IN TRANSPORTATION 2009 UPDATE 6
(2009), available at http://onlinepubs.trb.org/Onlinepubs/general/CriticallssuesO9.pdf.
248 See KANSAS POLICYMAKER REPORT, supra note 21, at 3-5.
249 See AM. PUB. TRANSP. Ass'N, PUBLIC TRANSPORTATION: BENEFITS FOR THE 21ST CENTURY (2007),
available at http://www.apta.com/resources/reportsandpublications/Documents/twentyfirst century.pdf;
see also ROBERT J. SHAPIRO & KEVIN A. HASSETT, AM. PUB. TRANSP. Ass'N, HEALTHY RETURNS: THE

ECONOMIC IMPACT OF PUBLIC INVESTMENT IN SURFACE TRANSPORTATION (2005), available at

http://www.publictransportation.org/pdf/reports/healthyreturns.pdf.
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Viewing highways in isolation is not ideal when addressing sustainability.
Sustainability in highways should be addressed with the mindset that
highways are one part of transportation infrastructure, and transportation is
one aspect of meeting human needs. In addition to addressing
environmental and natural resource needs, the development of sustainable
highways should include focus on access (not just mobility), moving
people and goods (not just vehicles), and providing people with
transportation choices, such as safe and comfortable routes for walking,

250cycling, and transit.

Meanwhile, our primary east-west and north-south roads I-80251 and 1-81 have
252become increasingly dangerous because of their heavy use. A November 2010 study of

Texas road conditions found that poor quality roads cost $22.6 billion a year "in the form
of traffic crashes, additional vehicle operating costs (VOC) and congestion-related
delays." Poor road conditions cost Texas drivers "$5.3 billion annually-approximately
$343 per motorist," and highway congestion in the San Antonio area costs the average
driver $765 a year.253 Providing methods for transporting goods that are more cost-

254effective than trucks, such as rail or shipping on our national waterways, would ease
highway congestion, accidents, damage, and costs.

The Surface Transportation Authorization Act of 2009 recognizes the need to look
at transportation as an "intermodal" system, rather than "stove-piping" transportation
modes. 2 55 The House Committee on Transportation and Infrastructure found: "Localized
congestion often has effects that ripple across the nation. The interconnected nature of
the network and the broad nationwide impacts of regionalized congestion require a
national response." 256 The Surface Transportation Authorization Act would, if passed,
re-establish and strengthen the Office of Intermodalism in order "to promote greater
efficiency and provide a renewed focus on delivering intermodal solutions to the nation's
surface transportation problems" and to elevate "consideration of intermodal issues to the
highest levels within the Department by creating an Under Secretary of Transportation
for Intermodalism" with responsibility for the creation of a National Transportation
Strategic Plan.257 Intermodalism is not new. That this nation needs not just roads, but a

250 FED. HIGHWAY ADMIN., U.S. DEP'T OF TRANSP., WHAT IS A SUSTAINABLE HIGHWAY?,
http://www.sustainablehighways.org/203/what-is-a-sustainable-highway.html; see CONG. BUDGET OFFICE,
A CBO STUDY: PUBLIC SPENDING ON TRANSPORTATION AND WATER INFRASTRUCTURE 13 ( 2010),
http://www.cbo.gov/ftpdocs/ 119xx/docl 1940/11-17-Infrastructure.pdf.
251 Keystone Shortway: Z H. Confair Memorial Highway (April 9, 2010),
http://www.pahighways.com/interstates/180.html.
252 Phillip Longman, Back on Tracks: A Nineteenth-century Technology Could be the Solution to our
Twenty-first-century Problems, WASH. MONTHLY, Jan./Feb. 2009, available at
http://www.washingtonmonthly.com/features/2009/090 1.longman.html.
253 TRIP, FUTURE MOBILITY IN TEXAS: MEETING THE STATE'S NEED FOR SAFE AND EFFICIENT MOBILITY 1,
11, 14-15, 16 (2010), http://www.tripnet.org/TexasTRIPReport Nov 2010.pdf.
254 Phillip Longman, The Shipping News: Start Moving Freight by Water Again, and We'll Use Less Oil,
Emit Less Carbon, Cut Highway Traffic and Perhaps Even Save St. Louis, WASH. MONTHLY, July/Aug.,
2010, available at http://www.washingtonmonthly.com/features/2010/1007.longman.html.
255 STAABLUEPRINT, supra note 12, at 10.
256 Id. at 2.
2 5 71 d. at 11-13.
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transportation system, is an insight embodied in the very name chosen for our interstate
system: The National System of Interstate and Defense Highways. 258

In short, we are a people long overdue for a thoughtful discussion about taxes, taxing, and
their effects. Taxes are not just about money but about the meanings we attach to money.
We care about whether we get our money's worth from the way tax dollars are spent, and
about the decisions that government makes. The natural progression of such a
discussion-if we can be honest and courageous-would begin from asking whether gas
taxes are reasonable 259 to an exploration of who all benefits and who all pays and how
they pay, to whether taxes should be state or federal to the goals for setting appropriate
tax and transportation structures to meet our goals as a people.

258 Weingroff, supra note 234, at 4.
259 See, e.g., KAN. T-LINK, http://www.kansastlink.com/ (last visited Sep. 27, 2010).
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VI. APPENDIX: ExAMPLES OF STATUTORY PROVISIONS REFERRED TO IN THE ARTICLE

Excerpts from the Proposed Pennsylvania Turnpike Agreement

ARTICLE 1 DEFINITIONS AND INTERPRETATION
Section 1.1 Definitions. . . .

"Adverse Action" has the meaning ascribed thereto in Section 14.1(a).

"Change of Law" means (a) the adoption of any Law after the Bid Date, or (b) any change in any
Law or in the interpretation or application thereof by any Governmental Authority after the Bid
Date.

"Compensation Event" means (1) any applicable entry on the Turnpike by the Commonwealth
pursuant to Section 3.7(a)(v) through Section 3.7(a)(ix); provided that the Concessionaire's use of
the Turnpike as a highway is materially impaired resulting in Losses or reduced Turnpike
Revenues, (ii) the Concessionaire's compliance with or the implementation of a Required
Modification pursuant to Section 5.2, (iii) the Concessionaire's compliance with or the
implementation of any modified or changed Operating Standard (as contemplated by Section
6.3(b)), (iv) the termination of an agreement with a Vendor as contemplated in Section 7.2(d), (v)
the occurrence of an Adverse Action as contemplated in Article 14, (vi) the circumstances
described in each of Section 2.5(I), Section 4.1(a), Section 4.2, Section 5.2 and Section 15.2(d),
(vii) any breach of the covenant set forth in Section 3.10(b) or (viii) the occurrence of a
Commonwealth Default as contemplated in Article 16.

"Concession Compensation" means, with respect to a Compensation Event, compensation
payable by the Commonwealth to the Concessionaire in order to restore the Concessionaire to the
same after-Tax economic position that the Concessionaire would have been in if such
Compensation Event had not occurred and calculated in accordance with Section 15.1(b).

"Material Adverse Effect" means a material adverse effect on the business, financial condition or
results of operations of the Turnpike taken as a whole or the rights of the Concessionaire under
this Agreement; provided, however, that no effect arising out of or in connection with or resulting
from any of the following shall be deemed, either alone or in combination, to constitute or
contribute to a Material Adverse Effect: (1) general economic conditions or changes therein; (ii)
financial, banking, currency or capital markets fluctuations or conditions (either in the United
States or any international market and including changes in interest rates); (iii) conditions
affecting any or all of the real estate, financial services, construction or toll road industries not
geographically limited to the Commonwealth; (iv) any existing event, occurrence or circumstance
of which the Concessionaire has actual knowledge as of the Bid Date; (v) any action, omission,
change, effect, circumstance or condition contemplated by this Agreement or attributable to the
execution, performance or announcement of this Agreement or the transactions contemplated
hereby, with the exception of litigation related to the execution or delivery of this Agreement or
related to the legislation referred to in Section 9.1(n); or (vi) any negligence, intentional
misconduct or bad faith of the Concessionaire or its Representatives.

Section 1.12 Laws. Unless specified otherwise, a reference to a Law is considered to be a
reference to (a) such Law as it may be amended, modified or supplemented from time to time, (b)
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all regulations and rules pertaining to or promulgated pursuant to such Law, (c) the successor to
the Law resulting from recodification or similar reorganizing of Laws and (d) all future Laws
pertaining to the same or similar subject matter. Nothing in this Agreement shall fetter or
otherwise interfere with the right and authority of the Commonwealth to enact, administer, apply
and enforce any Law. Except for Adverse Actions or if compensation or other relief is otherwise
available or provided for pursuant to applicable Law or this Agreement, the Concessionaire shall
not be entitled to claim or receive any compensation or other relief whatsoever as a result of the
enactment, administration, application or enforcement of any Law by the Commonwealth.

ARTICLE 3 TERMS OF THE LEASE

Section 3.7 . Rights of the Commonwealth to Access and Perform Work on the Turnpike.
(a) Reservation of Rights. The Commonwealth reserves (for itself and its Representatives, as well
as grantees, tenants, mortgagees, licensees and others claiming by, through or under the
Commonwealth) the right and shall, at all times during the Term, have the right to enter the
Turnpike and each and every part thereof at all reasonable times and upon reasonable prior notice
(except as provided in Section 3.7(a)(iii) and Section 3.7(a)(iv)), in the following circumstances:

(i) to inspect the Turnpike or determine whether or not the Concessionaire is in
compliance with its obligations under this Agreement or applicable Law pursuant to
Section 8.3. -9
(ii) if a Concessionaire Default then exists, to make any necessary repairs to the
Turnpike, perform any work therein and take any reasonable actions in connection
therewith, including remediation of Hazardous Substances, pursuant to Section 16.1
(b)(iii);
(iii) in the event of an actual or reported emergency, danger, threat, circumstance or event
that is reasonably believed by the Commonwealth or its designee (including relevant
police, fire, emergency services, armed forces, and any other security or emergency
personnel in accordance with Section 3.18) to have caused (or to present the imminent
potential to cause) injury to individuals, damage to property, or threat to the Environment
or to public safety, to take, at such times as the Commonwealth determines necessary in
its discretion and with notice to the Concessionaire if practicable under the
circumstances, such actions as the Commonwealth or such designee determines necessary
to respond to or to rectify such emergency, danger, threat, circumstance or event;

ARTICLE 14 ADVERSE ACTIONS

Section 14.1 Adverse Action.
(a) An "Adverse Action" shall occur if the Commonwealth or any Governmental

Authority established under the Laws of the Commonwealth, takes action at any time during the
Term (including enacting any legislation or ordinance or promulgating any rule or regulation) and
the effect of such action is reasonably expected (1) to be principally borne by the Concessionaire
or principally borne by private operators of toll roads in the Commonwealth; and (ii) to have a
material adverse effect on the fair market value of the Concessionaire Interest, except where such
action (A) is in response to any act or omission on the part of the Concessionaire or its
Representatives that (1) is illegal (other than an act or omission rendered illegal by virtue of the
Adverse Action), or (2) constitutes nonperformance by the Concessionaire, (B) is otherwise
permitted under this Agreement or (C) is mandated by action of the United States government (or
any agency thereof); provided, however, that none of the following shall constitute an Adverse
Action: (w) the exercise of police, subpoena or investigatory powers of the Commonwealth or
any Governmental Authority where the Commonwealth or Governmental Authority has
reasonable cause to exercise such powers or take other official action under existing Law; (x) an
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increase in Taxes not directed solely at the Concessionaire, the Turnpike, the users of the
Turnpike or private operators of toll roads in the Commonwealth or their users; (y) Taxes for
which the Concessionaire is not responsible pursuant to Section 3.10; and (2) the development,
redevelopment, construction, maintenance, modification or change in the operation of any
existing or new mode of transportation (including a road, street or highway) that results in the
reduction of Toll Revenues or in the number of vehicles using the Turnpike.

(b) If an Adverse Action occurs, the Concessionaire shall have the right to (I) be paid by
the Commonwealth the Concession Compensation with respect thereto (such Concession
Compensation, the "AA-Compensation") or (ii) terminate this Agreement and be paid by the
Commonwealth the Turnpike Concession Value, in either case by giving notice in the manner
described in Section 14.1(c).

(c) Within 30 days following the date on which the Concessionaire first became aware of
the Adverse Action, the Concessionaire shall give notice (the "AA-Preliminary Notice") to the
Commonwealth stating that an Adverse Action has occurred. Within 180 days following the date
of delivery of the AA-Preliminary Notice, the Concessionaire shall give the Commonwealth
another notice (the "AA-Notice") setting forth (1) details of the effect of said occurrence that is
principally borne by the Concessionaire generally or principally by private operators of toll roads
in the Commonwealth and not by others, (ii) details of the material adverse effect of the said
occurrence on the fair market value of the Concessionaire Interest, (iii) a statement as to which
right referred to in Section 14.1(b) the Concessionaire elects to exercise, and (iv) if the
Concessionaire elects to exercise the right to Concession Compensation under Section 14.1(b),
the amount claimed as AA-Compensation and details of the calculation thereof. The
Commonwealth shall, after receipt of the AA-Notice, be entitled by notice to require the
Concessionaire to provide such further supporting particulars as the Commonwealth may
reasonably consider necessary. If the Commonwealth wishes to dispute the occurrence of an
Adverse Action or the amount of AA-Compensation, if any, claimed in the AA-Notice, the
Commonwealth shall give notice of dispute (the "AA-Dispute Notice") to the Concessionaire
within 30 days following the date of receipt of the AA-Notice stating in reasonable detail the
grounds for such dispute. If neither the AA-Notice nor the AA-Dispute Notice has been
withdrawn within 30 days following the date of receipt of the AA-Dispute Notice by the
Concessionaire, the matter shall be submitted to the dispute resolution procedure in Article 19.

(d) If the Concessionaire has elected to exercise its right to AA-Compensation, the
Commonwealth shall pay the amount of Concession Compensation claimed by the
Concessionaire within 60 days following the date of receipt of the AA-Notice, or if a AA-Dispute
Notice has been given, then not later than 60 days following the date of determination of the AA-
Compensation (together with interest at the rate set forth in Section 20.9 from the date of receipt
of the AA-Dispute Notice to the date on which payment is made); provided that, subject to the
right of the Concessionaire to receive interest at the rate set forth in Section 20.9 on the payment
owed by the Commonwealth from the date of receipt of the AA-Dispute Notice to the date on
which payment is made, the Commonwealth may defer any such payment for an additional 120
days if the Commonwealth determines, in its discretion, that such additional period is necessary
in order to obtain financing or otherwise to obtain the necessary funds to make such a payment.

Excerpts from the Chicago Parking Meter Contract.

Section 3.12. Competing Off-Street Parking.
(a) Subject to Section 3.12(b) and Section 3.12(e), the City will not operate, and will not permit
the operation of, a "Competing Public Parking Facility." A "Competing Public Parking Facility"
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means any off-street public parking lot or public parking garage that (I) is (A) owned or operated
by the City or (B) operated by any Person and located on land owned by the City, or leased to the
City, (ii) is within one mile of a Concession Metered Parking Space, (iii) is used primarily for
general public parking; (iv) has a schedule of fees for parking motor vehicles that is less than
three times the highest Metered Parking Fees then in effect for Concession Metered Parking
Spaces in the same area; and (v) was not used for general public parking on the effective date of
this Agreement.

(b) As used in Section 3.12(a), the term "Competing Public Parking Facility" does not include (I)
any parking tot or parking garage located at, or providing parking for motor vehicles in
connection with the regular operations of public buildings and facilities including, but not limited
to, any airport, courthouse, correctional facility, police station, fire station, administrative
building, public school, public library, public park or recreational facility, public hospital or
similar government building; (ii) any parking facility located at, or within one-half mile of, any
sports stadium or sports arena having a seating capacity in excess of 15,000; (iii) park and ride
facilities that are used primarily by mass transit passengers; (iv) temporary parking facilities used
for Special Events; and (v) any parking facility that is used primarily to provide parking for an
affordable housing development or a public housing project.

(c) If the City undertakes or permits a Competing Public Parking Facility in violation of Section
3.12(a), such action shall constitute a Compensation Event requiring the payment of Concession
Compensation. Such action shall not constitute a City Default, an Adverse Action or a Reserved
Powers Adverse Action. No interest in real estate is conveyed by Section 3.12.

§14.3. Reserved Powers Adverse Actions.
(a) Use of Reserved Powers. The Parties acknowledge and agree that (1) it is anticipated

that the City will exercise its Reserved Powers during the Term, (ii) the impact of certain of such
actions may have a material adverse effect on the fair market value of the Concessionaire Interest;
(iii) the provisions of Article , including the provisions thereof relating to the payment of
Settlement Amounts by the City, are designed to compensate the Concessionaire for changes
resulting from the exercise by the City of its Reserved Powers in a manner that will maintain the
fair market value of the Concessionaire Interest over the Term and (iv)adverse changes may be
mitigated by other Reserved Power actions of the City that will have a favorable impact on the
fair market value of the Concessionaire Interest. The Parties also acknowledge and agree that
there may be circumstances when the exercise by the City of its Reserved Powers may have a
material adverse effect on the fair market value of the Concessionaire Interest that cannot be
compensated fully under the provisions of Article 7 and that under such " circumstances the
Concessionaire may seek compensation with respect thereto (the "Reserved Powers Adverse
Action Compensation").

(b) Reserved Powers Adverse Action. A "Reserved Powers Adverse Action" shall occur
if (1) the City takes any action or actions during the Term that would otherwise have constituted
an Adverse Action under Section 14.1 except that such action or actions were taken by the City
pursuant to its Reserved Powers, and (ii) such actions, individually or in the aggregate, are
reasonably expected (A) to be borne principally by the Concessionaire or other operators of on-
street metered parking systems and (B) to have a material adverse effect on the fair market value
of the Concessionaire Interest after taking into account the provisions of Article 7. In addition, the
events described in Section 7.10 relating to a reduction of Concession Metered Parking Spaces or

104

[2 011

HeinOnline  -- 6 Nw. J. L. & Soc. Pol'y 104 2011



Ellen Dannin

to the average of the Monthly System in Service Percentage for certain Reporting Years being
less than eighty percent (80%) are each a Reserved Powers Adverse Action.

Excerpts from the Pocahontas Parkway-Richmond, Virginia Contract.
"Competitive Transportation Facilities" are defined as any State highway crossing the

James River within 3 miles of the project's bridge crossing. The Department agrees that it shall
not, subject to certain exceptions, (I) initiate, authorize, franchise or finance private Competitive
Transportation Facilities; (ii) open any Department owned or operated Competitive
Transportation Facilities; and (iii) fail to exercise all discretionary authority available to it under
Laws, Regulations and Ordinances to prevent any other governmental or private entity from
developing Competitive Transportation Facilities, including but not limited to connections to
State Highways. (Section 12.1).
Association's and the Trustee's sole and exclusive remedy for a violation of this covenant shall
be to recoup an amount equal to the loss of Toll Revenues proximately caused by the
Department's action as determined by the Toll Consultant (Section 17.9(b)).

Excerpts from the South Bay Expressway (SR 125) Agreement
Federal Highway Administration, Public Private Partnerships, PPP Agreements (South Bay Expressway
(SR 125) Agreement) Sept. 2005. http://www.thwa.dot.gov/PPP/agreementssrl25.htm

Developer has the right to seek compensation for "losses" in certain events and Caltrans agrees
and understands that Developer is entitled to seek compensation for losses resulting from the
occurrence of any of the following operative events:

(a) The State legislature, the California Transportation Commission, or any other
administrative agency or authority of the State enacts, adopts, promulgates, modifies,
repeals, or changes any State law, rule, initiative, referendum, constitutional provision, or
regulation, all or any of which has the effect of

(1) directing Caltrans to acquire the Transportation Facility or portion
thereof,
(ii) terminating, limiting, reducing, or abrogating the rights or benefits of
Developer under this Agreement, or

(iii) regulating or interfering with Developer's right to establish and
collect tolls;
(b) The voters of the State, by initiative, referendum, or other ballot measure,

enact, adopt, promulgate, modify, repeal, or change any State law, rule, initiative,
referendum, constitutional provision, or regulation, all or any of which has the effect of
(1) directing Caltrans to acquire the Transportation Facility or portion thereof,

(ii) terminating, limiting, reducing, or abrogating the rights or benefits of
Developer under this Agreement, or
(iii) regulating or interfering with Developer's right to establish and collect tolls;
or
(c) Any court issues any order, decree, or judgment which has the effect of
(I) directing Caltrans to acquire the Transportation Facility or portion thereof,

(ii) terminating, limiting, reducing, or abrogating, the rights or benefits of
Developer under this Agreement,
(iii) declaring illegal, void, or ultra vires any portion of this Agreement or
voiding the rights of Developer under this Agreement, or

(iv) regulating or interfering with Developer's right to establish and
collect tolls.
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