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TULANE
LAW REVIEW

VOLUME 55 DECEMBER 1980 NUMBER 1

THE ELABORATION OF A FRENCH COURT
DOCTRINE ON INTERNATIONAL COMMERCIAL
ARBITRATION: A STUDY IN LIBERAL CIVILIAN
JUDICIAL CREATIVITY

THOMAS E. CARBONNEAU*

INTRODUCTION

Arbitration and International Commerce

Having placed themselves outside the sphere of any one na-
tional legal system, parties to international commercial agree-
ments encounter special problems when a contractual dispute
arises. Frequently, each party is distrustful of the other's na-
tional legal institutions and both may suspect that recourse to
strictly legal remedies, whether foreign or national in character,
is an inappropriate way to resolve their differences. Thus, par-
ties to international commercial agreements often provide that
contractual disputes will be submitted to arbitration-a process
which they see as a viable response to their particular needs.1

* Assistant Professor of Law, Tulane University School of Law; Dipl6me Sup6rieur

d'Etudes Frangaises 1971, Universit6 de Poitiers; A.B. 1972, Bowdoin College; B.A. 1975,
Oxford University; M.A. 1979, University of Virginia; M.A. 1979, Oxford University; J.D.
1978, University of Virginia; L.L.M. 1979, Columbia University. This article was submit-
ted in partial fulfillment of the requirements for the degree of Doctor of the Science of
Law in the faculty of law, Columbia University. The author wishes to express his grati-
tude to Professors Reese, Szladits, and Bermann for their helpful criticism and support
in this project.

1. For a general description of the advantages of having international commercial
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For instance, arbitration enables the parties to isolate them-
selves from the jurisdiction of national courts and to pursue less
legalistic solutions in the confidentiality of private proceedings,
possibly at a lower cost, and perhaps with greater speed. It af-
fords them the opportunity to choose a neutral forum of dispute
resolution with features uniquely suited to their needs, such as a
flexible procedure, specialized technical knowledge, and a
method of adjudication that merges equitable2 and commercial
considerations with substantive legal principles.

The Role of National Courts

Arbitration proceedings, however, may not be totally free
from the reach of national courts. Although the parties initially
agree to resolve their disputes through this form of private jus-
tice, once arbitration is invoked by one of the contractants, the
other party may be unwilling to participate in the proceeding.
One party may refuse to name an arbitrator or may raise objec-
tions to the arbitration by challenging either the validity of the
agreement to arbitrate or the jurisdiction of the arbitrators to
rule upon a given issue. Moreover, once the proceeding is termi-

disputes resolved through arbitration, see B. Mercadal & P. Janin, Les Contrats de coop-
eration inter-enterprises 190-94 (1974).

2. Under French domestic law, the parties can give arbitrators the power tp rule as
amiables compositeurs, a status which allows them to disregard ordinary rules of proce-
dure and, presumably, many of the substantive rules except those having a public policy
character, and to resolve the dispute according to equitable considerations. For a discus-
sion of the concept of amiable composition in French arbitration law, see J. Robert & B.
Moreau, L'Arbitrage H9 (le ed. 1971) [hereinafter cited as Robert & Moreau]. See Nou.
C. pr. civ. art. 1019 (Fr.). In May 1980, the provisions of the civil procedure code that
related to arbitration were repealed and replaced by some fifty new provisions that up-
dated and completed the French procedural law on arbitration. The new provision on the
amiable compositeur question is article 34 of the Decree of May 14, 1980, [1980] Journal
Officiel de Ia Republique Franqaise [J.O.] 1238, [1980] Recueil Dalloz-Sirey, Legislation
[D.S.L.] 207 (Fr.) [hereinafter cited as the Decree]. For an analysis of the Decree, see
Robert, La legislation nouvelle sur l'arbitrage, [1980] Recueil Dalloz-Sirey, Chronique
[D.S.C.] 189 (June 25, 1980, No. 25) [hereinafter cited as Robert]. See also Riotte, La
reforme de l'arbitrage, 78 Les Petits Affiches 6 (1980). In any event, the language of
article 34 of the Decree is similar to the language of former article 1019.

In United States law, although the concept of amiable composition is not recognized
formally, the practice of having arbitrators rule in accordance with their own sense of
justice and equity is not unusual. See Holtzmann, United States, 2 Y.B. Com. Arb. 116,
133 (1977). In English domestic law, however, the arbitral tribunal apparently must re-
solve the dispute according to the rules of law; the parties cannot authorize the tribunal
to rule ex aequo et bono or as amiables compositeurs. See Gill, United Kingdom, 2 Y.B.
Com. Arb. 90, 107 (1977).
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nated, a recalcitrant party simply may refuse to comply volunta-
rily with the award that has been rendered. Resolution of such
issues usually mandates recourse to the judicial process. Na-
tional courts either may complement the arbitral process by up-
holding the validity of and giving full legal effect to arbitration
agreements-thereby discounting dilatory claims which thwart
the process-or they may condone the efforts of the uncoopera-
tive party, thus undermining the recourse to arbitration and pre-
serving judicial control over the resolution of disputes. There-
fore, the rulings of national courts involving challenges to
arbitral proceedings or to the enforcement of awards are a sig-
nificant factor in assessing the viability of arbitration as a means
of resolving international commercial disputes.

The French Example

The importance of the judicial decisional law in the arbitra-
tion area is especially marked in the French system.3 There are

3. Paris is an important center for international commercial arbitrations and arbi-
tration clauses are a fairly common feature of the commercial agreements made between
French and foreign parties. As a consequence, the French courts have dealt with a not
insubstantial number of cases concerning international commercial arbitration.

Paris also is the headquarters of the International Chamber of Commerce, which has
extensive facilities for holding arbitral proceedings. Moreover, in terms of political ideol-
ogy, Paris represents a sort of middle ground between the East and West; France neither
is part of the NATO military alliance nor a country within the Eastern bloc. As a conse-
quence, it can serve as an appropriate territory upon which to receive parties with widely
divergent social, political, and economic philosophies. Another practical advantage is the
fact that Paris benefits from a modern system of communications as well as modern
airports and other means of transportation. Sophisticated legal services are readily avail-
able from large law firms, both French and American, and the likelihood of court inter-
vention in the arbitral proceedings is minimal. There is, for example, no equivalent in
French law of the English stated case procedure under which questions of law are sub-
mitted to a court for determination. However, it now appears that even in England the
parties to certain international contracts can agree to forego that procedure. For a dis-
cussion of the recent reform of the English stated case procedure, see Littman, England
Reconsiders "The Stated Case", 13 Int'l Law 253 (1979). See also The Lord Hacking,
U.K. Arbitration Act (1979) and U.K. State Immunity Act (1978), 8 Int'l Bus. Law. 161
(1980). For an excellent discussion of this problem, see Park, Judicial Supervision of
Transnational Commercial Arbitration: The English Arbitration Act of 1979, 21 Harv.
Int'l L.J. 87 (1980). For a discussion of the possibility of French court intervention in the
arbitral proceedings, see Moreau, L'Intervention du tribunal au cours de la procedure
arbitrale en droit frangais et en droit compare, [1978] Rev. Arb. 321. See also Decree of
May 14, 1980, supra note 2, arts. 4, 14, 16, 17, 23 (providing for limited and essentially
complementary court intervention in the arbitral proceedings). Under the new Decree,
the likelihood of court intervention in the arbitral proceedings remains very unlikely
except when such intervention is indispensable to the successful completion of the arbi-
tral process. Accord, article 45 of the Decree which provides for a substantive merits
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no French statutory provisions or codal texts dealing directly
with matters of international arbitration. Consequently, French
courts have had the option of applying by analogy the relevant
provisions of the domestic arbitration law or devising special
rules to meet the unique needs of international commercial arbi-
tration. In a word, the French courts' doctrinal methodology in
the international context could have consisted of: (1) a facile and
literal application of the domestic rules-an approach that
would confirm the view that the French civilian courts lack the
willingness or ability to be as innovative or as "transnational" as
their common law counterparts-or (2) a jurisprudence which
responds to the particular contours of international litigation re-
garding commercial arbitration-deploying, in effect, the type of
creativity which would, if not dispel, at least rightly modify the
systemic myths about the role of judicial decisional law in the
French civilian system.

The task of the present article is to examine the historical
evolution and current status of the French judicial doctrine on
international commercial arbitration. It endeavors to compare
this jurisprudence with the French domestic law on arbitration
and to illustrate briefly its conformity to the provisions of the
international conventions on arbitration to which France is a
party. Its chief design, however, is to concentrate upon the court
decisions themselves, underscoring their progressive quality and
pointing to their systemic implications.

The rules and principles which have emerged from the case
law attest to the ability of the French judiciary to devise innova-
tive legal doctrine without extensive legislative guidance. For a
number of reasons, the French courts are generally presumed to
play a subordinate role in the formulation of law. First, the
Codes are regarded as the primary source of law and the
courts-under article 5 of the Code civil-are prohibited from
rendering "legislative-type" rulings in cases. Furthermore, there
is no formally recognized doctrine of stare decisis in the French
system. Also, the hierarchical and civil service character of judi-
cial offices sometimes acts as a disincentive to original and inno-
vative judicial rulings. Despite this commonplace, and to some
extent accurate, assumption, the Cour de Cassation (the French

ruling by the courts when an award is set aside under the recours en annulation
procedure.

[Vol. 55
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Supreme Court) and the cours d'appel (courts of appeal) have
developed a sophisticated and creative body of legal principles
tailored to the realities of international commercial life. The
French courts have consistently supported the continued devel-
opment of international commercial arbitration as a method of
dispute resolution and have systematically eliminated many of
the potential legal obstacles to the process.

Motivation for the Doctrine

Undoubtedly, the elaboration of such a doctrine is an
achievement for the French courts. Moreover, as a result of the
substantive character of this doctrine, France can lay claim to
the status of being a jurisdiction which favors international com-
mercial arbitration. While the liberal substantive orientation of
the doctrine is unmistakable, the question still remains as to
why the courts choose to articulate and consistently follow such
an unequivocally liberal doctrine. The courts could have been
more conservative in the exercise of their quasi-legislative au-
thority and applied by analogy the domestic provisions on arbi-
tration. Why did the French courts risk articulating new and
special rules for international arbitration litigation? Finally, if
the articulation of this doctrine may have been or might be in-
appropriate in systemic terms and substantively unacceptable
because of its divergence from the domestic law, why has the
French Parliament not taken action mandating changes in or a
replacement of the court-articulated rules?

Although these questions are a central part of the inquiry of
this article, an attempt to answer them must await full consider-
ation of the doctrine itself. It is possible, however, to isolate ten-
tatively a number of policy factors that may explain the under-
lying motivation of the jurisprudence. The unequivocal
liberalism of the international commercial arbitration doctrine
perhaps reflects the French judiciary's astute reading of what is
in the best economic and commercial interests of France. The
articulation of this doctrine, however, also seems to respond to
higher-order considerations. In international commercial arbitra-
tion litigation, the French courts have acknowledged that rules
appropriate for application in the domestic area may not be in
keeping with the special needs of adjudicating international dis-
putes. Recognizing the traditional demarcation made in the
French system between domestic and international litigation,

1980]
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and, perhaps relying upon their own sense of international com-
ity (one apparently shared by the legislature), the courts have
emphasized-at least impliedly-their view that France should
respond positively to the modifications in the international eco-
nomic order and, thereby, make its contribution to a stable and
viable world community.

THE LIMITATIONS OF DOMESTIC LAW

French domestic arbitration law, while not generally appli-
cable to international commercial arbitration, does contain a
number of provisions that could have a significant impact on
that process. If applied by the courts to international commer-
cial arbitration litigation,4 these provisions could weaken the vi-
ability of arbitration as a process for resolving international
commercial disputes. The French codal provisions on domestic
arbitration matters are neither numerous nor exceedingly de-
tailed in their substance. They reflect a legislative policy which
attempts to balance the need to provide sufficiently comprehen-
sive legislative regulation with the need to retain the flexibility
necessary for arbitration to function properly.5 These provisions

4. French courts might apply French domestic arbitration law to international
commercial arbitration in an effort to devise a doctrine which remains within the context
of statutorily-created law.

5. For a discussion of this question before the enactment of the new Decree, see
Level, Compromis d'Arbitrage, in [1972] Juris-classeur civil II arts. 2059-2061. In his
article, Professor Level noted that the attitude of French courts toward arbitration,
which was hostile in the nineteenth century, has changed dramatically in the last twenty
years. Id. The early French judicial hostility, at least to domestic arbitration, was appar-
ent in the fact that the Cour de Cassation had declared the compromissory clause un-
lawful in French domestic law. This attitude was modified subsequently by develop-
ments in the international area, e.g., the founding of the International Chamber of
Commerce in Paris in the 1920s and the French ratification of international conventions
on arbitration which recognized the validity of compromissory clauses. Also, there ex-
isted a growing legislative and judicial realization at this time that arbitration did not
detract from judicial prerogatives and provided a better framework in which to resolve
commercial disputes. These developments are discussed in part in the text at notes 40-48
infra.

Professor Level also noted that the French law on arbitration had not been subject
to any substantial legislative reform since the enactment of the Code de procedure civile
in 1806 and that practitioners and other arbitration specialists had been pressing for a
full reform of the applicable provisions for many years without success. According to
both Professor Level and the Comitg franqais de l'arbitrage, this reform was needed
especially in the area of the means of recourse (voies de recours) available against arbi-
tral awards. This long-awaited legislative reform has been enacted recently in the form of
the Decree of May 14, 1980, supra note 2. Articles 41-51 of the Decree do alter consider-
ably the means of recourse procedure that is available against arbitral awards and intro-

I
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consist of article 631 of the Code de Commerce,' articles 2059
through 2061 of the Code civil,7 and the recently enacted provi-

duce significant changes in this area of French law generally.
For an English language (albeit somewhat dated) discussion of French domestic ar-

bitration law, see P. Herzog, Civil Procedure in France 513-34 (1967). This treatment
constitutes an excellent discussion of the topic even as it relates to the former provisions
of the new civil procedure code but does not take into account the 1980 reforms. See also
Doing Business in Europe, [1979] Comm. Mkt. Rep. (CCH) 23,031 [hereinafter cited as
Comm. Mkt. Rep.]; Robert, France, in 1 International Commercial Arbitration 240
(1956); Cartier, Arbitration in France, 3 Arb. J. (N.S.) 25 (1948); Domke, Arbitral
Clauses And Awards, Recent Developments in French Law, 17 Tul. L. Rev. 447 (1943).
None of these sources takes into account the latest legislative reforms of French proce-
dural law on arbitration. For a French language discussion of French domestic arbitra-
tion, see Giverdon, Compromis-Clause Compromissoire, II Encyclop6die Dalloz (Droit
Civil) 1 (2e ed. Supp. 1980). In light of the reform, the discussion contained in this
source also is somewhat dated.

Before the enactment of the Decree of May 14, 1980, the corpus of applicable law
consisted of twenty-seven articles; twenty-three articles dealt principally with procedural
issues. The four articles that related to more substantive matters established fundamen-
tal legal rules that could not be waived by the agreement of the parties. As a general
rule, these imperative requirements did not unduly restrict the process of arbitration.
The remaining articles mainly covered issues relating to the procedural implementation
of the arbitral proceeding. Also, particular attention was paid to issues which might arise
in exceptional circumstances, e.g., when one of the parties raised a plea of forgery (in-
scription de faux) or when the nomination of a third arbitrator (a tiers arbitre) was
required to resolve the deadlock between the two arbitrators originally named. Few of
the rules were mandatory, and the courts, recognizing the contractual nature of arbitra-
tion, declared that many of them could be modified by the parties in their agreement. All
of these provisions, however, were repealed by the Decree of May 14, 1980, supra note 2.

6. Code de Commerce [C. com.] art. 631 (Fr.). This provision was modified by the
Law of December 31, 1925, [1926] Sirey-Lois Annot6es [S. Lois Annot.] 57-58 (Fr.),
which legalized compromissory clauses in certain specified commercial cases. According
to Professor Herzog, this law was first introduced in 1907, gave rise to extensive discus-
sions, and encountered strong opposition. See Herzog, supra note 5, at 513 n.169.

7. Code civil [C. civ.] tit. 16, Du Compromis (Fr.). The three provisions contained
in the Code civil are the product of a 1972 legislative enactment which repealed parts of
the section of the Code de procedure civile dealing with arbitration. See Law of July 5,
1972, [1972] J.O. 7181, [1972] Juris-classeur p~riodique, la semaine juridique [J.C.P.]
Legislation III No. 39362 (Fr.). Other than the Law of December 31, 1925, supra note 6,
this enactment was the only legislative change preceeding the enactment of the Decree of
May 14, 1980, supra note 2, that had been promulgated on the subject of arbitration
since 1806.

It should be noted, however, that the enactment of the Nouveau Code de procedure
civile which was published in part by the Decree of December 5, 1975, [1975] J.O. 12521
(Fr.), indirectly modified some of the arbitration law, although articles 1005 to 1028 of
the Code of 1806 remained in effect until October 1, 1980. It has been argued that this
legislation eliminated the tierce opposition procedure against the exequatur granted to
foreign arbitral awards, that it permitted appeal against the awards rendered by arbitra-
tors sitting as amiables compositeurs, and, finally, that it reduced the number of cases in
which an award could be attacked by the recours en revision procedure. See Viatte, La
Reforme De la Prockdure Civile Et Les Recours En Matiere D'Arbitrage, [1976] La Ga-
zette du Palais [Gaz. Pal.] Doctrine I 256 (1976).
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sions of the Decree of May 14, 1980, which repealed articles 1005
through 1028 of the Nouveau Code de procedure civile and re-
placed them with some fifty new provisions.'

Although these arguments were advanced by a very distinguished French procedural
specialist, they remain conjectural in character and have not been confirmed by subse-
quent court decisions. In fact, a recent Paris court decision, reported in advance sheets,
seemed to oppose the idea that appeal was possible against awards rendered by amiables
compositeurs. In any event, the provisions of the Decree of May 14, 1980, seem to have
resolved many of these potential problems. For example, article 42 of the Decree pro-
vides that appeal is not available against an arbitral award rendered by an arbitral tribu-
nal sitting as amiables compositeurs unless the parties have expressly provided other-
wise. Also, article 51 of the Decree provides that the recours en revision is available
against arbitral awards upon the same grounds and under the same conditions as judicial
judgments. Therefore, there does not seem to be any reduction in the availability of the
remedy. Finally, article 41 of the Decree does state that the tierce opposition procedure
can be invoked against arbitral awards, but the applicability of the Decree provisions
relating to the means of recourse against international arbitral awards is the chief prob-
lem area of the Decree. See text at notes 159-61 infra. One might presume that the tierce
opposition remedy still can be utilized in the context of international commercial arbi-
tration, but only future court interpretations will resolve the uncertainty in this area. On
this latter point, see also notes 107-09 infra and accompanying text.

The substance of the three provisions inserted into the Code civil by the Law of July
5, 1972, [1972] J.O. 7181, [1972] J.C.P. Legislation III No. 39362 (Fr.), is hardly new.
They at least represent the transfer of the same provisions from one code to another
without any substantive changes. At most, they codify existing principles of law which
were not formally part of any code, but were established by the court interpretation of
the codal provisions. They represent nothing new for the French domestic law on arbi-
tration and one wonders why the legislature thought it appropriate to create a section of
the Code civil to deal with arbitration and to separate it from the other provisions on
arbitration contained in the Nouveau Code de procedure civile. Perhaps the reason lies
in the substantive character of these provisions.

8. Prior to May 14, 1980, most of the French domestic law on arbitration consisted
of articles 1005 through 1026 and article 1028 of the Nouveau Code de procedure civile.
Nou. C. pr. civ. Bk. 3, Des arbitrages (Fr.). For an extensive analysis of these provisions,
see [1975] J.C.P. De procedure civile VUI. The Decree of May 14, 1980, however, re-
pealed those articles and replaced them with some fifty new provisions which were to
take effect on October 1, 1980. See [1980] J.O. 1238-40 (Fr.). The new provisions are in
some instances fundamentally different in substance from the repealed articles. The new
rules appear to be organized more coherently, to fill in details that were neglected by the
former articles, and to align the procedural rules relating to arbitration with the rules
contained in the Nouveau Code de procdure civile relating to court procedure. The
principal contribution of the new provisions lies in a more detailed (but nonetheless suc-
cinct) treatment of the rules applying to the arbitral procedure, the enforcement of
awards, and the means of recourse which are available against arbitral awards. See gen-
erally Robert, supra note 2. The enactment of this legislation does not, however, modify
the basic points which are discussed in the text relating to the potential restriction of
French domestic arbitration law as they might relate to international commercial
arbitration.
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Capacity to Arbitrate and the Arbitrability of Disputes

Under French domestic law, the validity of an arbitration
agreement depends upon two factors: (1) the capacity of the par-
ties to arbitrate; and (2) the arbitrability of the subject matter
of the agreement. As a general rule, all persons have the capacity
to arbitrate regarding rights over which they have the power to
contract.9 As to arbitrability of the subject matter of the agree-
ment, French law prohibits arbitration agreements in a number
of specific areas in which the principle of the autonomy of the
will of the parties does not apply and in which the intervention
of a court of law is deemed to be indispensable: (1) the status
and capacity of persons; (2) matters relating to divorce and sep-
aration; (3) disputes concerning public collectivities and public
establishments; and (4), more generally, all matters involving
public policy concerns.10 It should be emphasized that the third
area in which arbitration agreements are prohibited has been in-
terpreted to entail the lack of capacity of the State and its enti-
ties to arbitrate disputes in which they are involved.11 In addi-
tion, the compromissory clause, the agreement to submit future
disputes to arbitration, is unlawful except in commercial cases. 12

9. C. civ. art. 2059 (Fr.). This article repealed article 1003 of the Code de procedure
civile, but did not modify the substance of that former provision. See note 6 supra and
accompanying text. In other words, the parties to an arbitration agreement must have
the legal capacity to enter into contractual agreements generally and the subject matter
of their arbitration agreement must concern existing rights that can be validly submitted
to arbitration. C. civ. art. 2059 (Fr.). See also Level, supra note 5.

10. C. civ. art. 2060 (Fr.). This article repealed article 1004 of the Code de procg-
dure civile and its language is very similar to the wording of that former provision. See
note 7 supra and accompanying text. Like article 2059, this article deals with the ques-
tion of the arbitrability of disputes; its specificity represents a refinement of the general
principle contained in article 2059. See Level, supra note 5, at 4.

11. See Level, supra note 5, at 4-5.
12. C. civ. art. 2061 (Fr.), and C. Com. art. 631 (Fr.). Article 2061 of the Code civil

provides that the compromissory clause is null and void unless provided otherwise by
law; article 631 of the Code de commerce establishes the validity of the compromissory
clause in certain specified commercial cases. See note 6 supra and accompanying text.

Article 2061 probably is the most novel of the three provisions in the Code civil, by
virtue of its mere existence. The rule that it establishes existed previously through the
judicial construction of article 1006 of the Code de proc&dure civile which related to the
conditions for the validity of the compromis-the submission. According to the courts,
the compromissory clause was null and void because, by its nature, it failed to satisfy the
conditions for the validity of the compromis. The substance of article 2061 simply codi-
fies this well-established principle of French domestic arbitral law, leaving article 1006 of
the Nouveau Code de procedure civile free to fulfill its primary function of regulating
the validity of the compromis. See note 7 supra and accompanying text. See also Level,
supra note 3, at 5.
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The Time Limit Rule and Other Public Policy Requirements

Although a valid arbitration agreement need not set a time
limit in which the arbitral proceeding and the rendering of an
award are to take place, French law provides that, in the ab-
sence of an agreement by the parties on this matter, the arbitra-
tors' terms of reference i s will last for a period of six months
from the date upon which the last arbitrator accepted his terms
of reference. 14 Once the time limit-established either by the
parties or by law-has expired, the arbitrators become functus
officio and no longer have jurisdictional powers except in rela-
tively minor areas.' 5 As a consequence, an award rendered after
the expiration of the time limit is absolutely null and void.'6 The
nullity of an award also may stem from the failure to observe
public policy requirements in the arbitral proceedings, such as
the guarantee of basic defense rights and other fundamental
procedural rules.' In addition, arbitral awards, like court deci-

It should be noted that the new Decree contains separate provisions relating to the
validity of the compromissory clause and the compromis. See Decree of May 14, 1980,
[1980] J.O. 1238, [1980] D.S.L. 207 (Fr.), arts. 2-10. This modification seems to reflect
the beginnings of a new French concept of the compromissory clause under which it is
given its deserved primacy over the compromis. Article 2061 of the Code civil still ap-
plies and establishes the general rule that the compromissory clause is unlawful except in
exceptional circumstances. This provision was the product of parliamentary law, while
the Decree is a regulatory document issued by the executive branch and is, therefore,
inferior in status to a parliamentary law. Thus, the new conception is merely a type of
muted suggestion and would have to be taken up and adopted by subsequent legislative
texts that presumably would modify article 2061 of the Code civil. See generally Robert,
supra note 2. See also H. Devries, Civil Law and the Anglo-American Lawyer 24-53
(1976).

Notwithstanding its limited legal validity, the compromissory clause retains its im-
portance in actual domestic arbitral practice.

13. This phrase is known in French as la mission des arbitres-literally, the mis-
sion of the arbitrators. It constitutes the grant of private jurisdictional authority given to
the arbitrators by the parties. The terms of reference define the scope and extent of the
jurisdictional authority of the arbitral tribunal, stating what the dispute involves and
what questions and rulings the tribunal should address and render.

14. See Decree of May 14, 1980, [1980] J.O. 1238, [1980] D.S.L. 207 (Fr.), art. 16.
This provision repealed former article 1007 and modified its substance; the former article
had provided for a three month time limit. See Nou. C. pr. art. 1007 (Fr.).

15. Once they have rendered an award, the arbitrators nonetheless retain the
power to interpret the award, to correct material errors and opiissions that affect it, and
to complete it when they have failed to rule upon a claim that was presented.

16. See Nou. C. pr. civ. art. 1007 (Fr.). Although the Decree of May 14, 1980, does
not mention this point expressly, it would seem that the nullity rule still would apply.
Accord, Decree of May 14, 1980, [1980] J.O. 1238, [1980] D.S.L. 207 (Fr.), art. 19.

17. See Robert, supra note 5, at 253. See also Herzog, supra note 5, at 254. This
rule has been integrated into the substance of the new Decree in article 44 dealing with
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sions, must be based upon a reasoned decision: one which men-
tions the subject matter of the dispute, summarizes the argu-
ments, and sets forth the reasons for the decision."8

Appeal

As a general rule, French domestic arbitral awards, regard-
less of the amount in issue, are subject to judicial appeal.19 This
procedure, in the French system as in most civilian systems, in-
volves a de novo re-examination of the facts and the law as well
as the possibility of introducing new evidence.20 An appeal lies
to the cour d'appel in the jurisdiction in which the award was
rendered, and the ordinary rules of procedure governing appeal
apply.21 In their agreement, however, the parties can and gener-
ally do waive their right to appeal the award 2 since, by agreeing
to arbitrate, they have intentionally removed the dispute from
the jurisdiction of the courts. Despite such a waiver, the arbitral
award still can be subject to another but more limited form of
appeal (termed recours en annulation) for an alleged violation
of a rule of public policy or upon other-more techni-
cal-grounds. When an award is set aside under this action, the

the recours en annulation, a means of recourse procedure. Decree of May 14, 1980,
[1980] J.O. 1238, [1980] D.S.L. 207 (Fr.), art. 44.

18. See Robert & Moreau, supra note 2, at M2-M3. See also Decree of May 14,
1980 [1980] J.O. 1238, [1980] D.S.L. 207 (Fr.), arts. 31, 32. The requirement of a rea-
soned decision also is a public policy (ordre public) requirement. Although the notion of
public policy concerns is elusive, it generally can be said to refer to certain imperative
legal rules and principles to which no exception can be made without infringing upon the
basic framework of the legal system as it stands. In practice, it is invoked by the French
courts to refer to what is conceived to be, at a given moment, the fundamental legal
notions which govern the French legal system. In many instances, the term public policy
refers to a certain sense of procedural fairness which corresponds roughly to the Ameri-
can notion of procedural due process. The public policy rule is stated in C. civ. art. 6
(Fr.), which provides that one may not annul by private agreement the laws relating to
public policy and good morals. For an extensive discussion of this provision, see Gdgofit,
Ordre Public et Bonnes Moeurs, V Encyclopbdie Dalloz (Droit Civil) 30 (Supp. 2e 6d.
1980).

19. See Decree of May 14, 1980, [1980] J.O. 1238, [1980] D.S.L. 207 (Fr.), art. 42.
See also the repealed provision in Nou. C. pr. civ. art. 1023 (Fr.); Comm. Mkt. Rep.,
supra note 5, at 23,038. This principle is known as the deuxi~me degr6 de juridiction
and is common to most civilian legal systems; it differs from appeal in common law sys-
tems in which only questions of law are subject to appellate review.

20. See Herzog, supra note 5, at 532.
21. See Decree of May 14, 1980, [1980] J.O. 1238, [1980] D.S.L. 207 (Fr.), arts. 46-

47. See also the repealed provision in Nou. C. pr. civ. art. 1023 (Fr.).
22. See Decree of May 14, 1980, [1980] J.O. 1238, [1980] D.S.L. 207 (Fr.), art. 42.

See also the repealed provision in Nou. C. pr. civ. art. 1010 (Fr.).
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court can render a ruling on the merits unless all the parties
agree otherwise.2"

Enforceability of the Award

To be legally enforceable, a domestic arbitral award must be
granted an exequatur (an enforcement order) by an ordinance of
the judge de l'execution (the enforcement judge) of the Tribu-
nal de grande instance (the district court) in the jurisdiction in
which the award was rendered.2' The exequatur procedure for
domestic arbitral awards consists of a simplified proceeding in
which only the enforcement judge and not the entire court is
sitting.25 Moreover, the enforcement judge has limited powers of
review: he has the authority to determine only whether the
award on its face satisfies basic public policy requirements.26

It should be noted that the Decree of May 14, 1980, modi-
fied in part the previous rules.2 7 Under the provisions of the De-

23. See Decree of May 14, 1980, [1980] J.O. 1238, [19801 D.S.L. 207 (Fr.), art 44.
See also the repealed provision in Nou. C. pr. civ. art. 1028 (Fr.). A recent government
decree appeared to undermine the parties' prerogative to waive their right to appeal the
arbitral award in their arbitration agreement, specifically, in a compromissory clause.
Article 100 of the Decree of August 28, 1972 provided that the waiver of appeal could not
take place before the dispute had arisen. See Decree of Aug. 28, 1972, [1972] J.O. 9300
(Fr.), art. 100. See also Nou. C. pr. civ. arts. 41 and 557 (Fr.). In Judgment of Oct. 5,
1977, Cass. civ. 26, Fr., [1978] J.C.P. Jurisprudence II No. 12803, the French Supreme
Court ruled that the provisions of the Decree of August 28, 1972 did not apply to matters
of arbitration. See also Rep. Quest. Ecrite No. 10.278, [1979] J.O. 775 (Debate Ass. Nat.).

24. See Decree of May 14, 1980, [1980] J.O. 1238, [1980] D.S.L. 207 (Fr.), art. 37.
See also the repealed provision in Nou. C. pr. civ. art. 1020 (Fr.). Prior to the 1980
Decree, an arbitral award did not have res judicata effect until it was granted an exe-
quatur. See Robert & Moreau, supra note 2, at M4. Article 36 of the Decree, however,
provides that, once it is rendered, an arbitral award does have res judicata (autorit de
la chose jug&e) effect for the dispute which it settles. Decree of May 14, 1980, [1980] J.O.
1238, [1980] D.S.L. 207 (Fr.), art. 36. See text at notes 26-28 infra.

25. Decree of May 14, 1980, [1980] J.O. 1238, [1980] D.S.L. 207 (Fr.), art. 37. See
also Robert & Moreau, supra note 2, at N2.

26. See Nou. C. pr. civ. art. 1021 (Fr.) (note citation to Judgment of June 17, 1971,
Cas. civ. 2e, Fr., [1971] Dalloz Sommaires 177. The Decree of May 14, 1980, contains no
express provision on this matter, but it can be assumed that the implied language of
articles 36 and 37 of the Decree incorporates this well-settled rule. Decree of May 14,
1980, [1980] J.O. 1238, [1980] D.S.L. 207 (Fr.), arts. 36, 37. See also Robert & Moreau,
supra note 2, at N2-N3.

27. The recent reform of the French procedural law on arbitration, contained in
the Decree of May 14, 1980, did not modify the potential restrictions of the French do-
mestic procedural law relating to arbitration. Most notably, under the new legislation,
arbitral proceedings still are subject to a time limit, albeit somewhat longer than under
the former provisions. Public policy considerations-requiring, for example, that arbitral
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cree, a domestic arbitral award, although still requiring an exe-
quatur in order to be legally enforceable, has res judicata effect
once it is rendered.28 In addition, the enforcement order granted
by the judge de l'execution no longer is subject to any means of
recourse procedure. 2 The recourse procedure must now be di-
rected at the arbitral award itself through either appeal or the
recours en annulation remedy. 0

awards be rendered upon the basis of a reasoned decision-still are in effect. An arbitral
award still is subject to appeal. And, finally, an exequatur still is necessary to render the
award legally enforceable in the absence of voluntary compliance. Since these require-
ments are expressly provided for in and not substantially modified by the new legisla-
tion, the judicial application and interpretation of these requirements, either in the con-
text of domestic or international arbitration, are still relevant. See note 2 supra and
accompanying text. Decree of May 14, 1980, [1980] J.O. 1238, [1980] D.S.L. 207 (Fr.),
arts. 16, 31, 37, 42.

28. Decree of May 14, 1980, [1980] J.O. 1238-39, [1980] D.S.L. 207 (Fr.), arts. 36,
37. For a discussion of the distinction between the concept of autorit de la chose jugge
and force de la chose jug~e, see Blum & Blum, Decret No. 80-354 Du 14 Mai 1980
Modifant Les Regles Relatives A L'Arbitrage, [1980] Gaz. Pal. Doctrine II, 11. This
distinction seems to refer to the following procedural status of an arbitral award. Once
the arbitral tribunal has rendered an award, that award, like a court judgment, has the
status of a final judgment; under the French system, it is a final determination of the
dispute which, however, is still subject to appeal or other means of recourse. The award,
therefore, has the autorit6 de la chose juge. Once appeal or the other means of recourse
have been exercised against the award (i.e., when all judicial remedies have been ex-
hausted) the award has a complete res judicata effect-force de la chose jugge-and it is
entirely dispositive of the dispute between the two parties.

29. Decree of May 14, 1980, [1980] J.O. 1238, [1980] D.S.L. 207 (Fr.), art. 48.
30. Id., arts. 41-47. Previously, a party could challenge the enforcement order itself

(and hence the award) by bringing an opposition en nullite, formerly the most impor-
tant method for obtaining the court review of an arbitral award. Under this procedure, a
party could challenge the enforcement order on the ground that the award contained a
procedural defect and should be set aside, e.g., if the award went beyond the limits of the
arbitration agreement or was rendered by an arbitrator not authorized to act. See, e.g.,
Herzog, supra note 5, at 531-32. See also Nou. C. pr. civ. art. 1028 (Fr.). The exequatur
of an arbitral award could be annulled: (1) if the award were rendered in the absence of a
valid arbitration agreement or outside the terms of a valid agreement; (2) if it were ren-
dered upon the basis of a null and void or expired arbitration agreement; (3) if it were
rendered by some arbitrators who were not authorized to rule in the absence of other
arbitrators; (4) if it were rendered by a third arbitrator (a tiers arbitre) who failed to
confer with the divided arbitrators; and (5) if it represented a ruling on matters which
were not presented. Id. This action was conducted as an ordinary suit and was brought
before the court that had rendered the exequatur. Such an action could be brought as
long as the award had not been enforced; appeal was possible against the decision ren-
dered and further appeal could be had to the French Supreme Court. See Robert, supra
note 5, at 265.

In addition to the article 1028 procedure described above, the parties also could
have the arbitral award reviewed through recourse to the recours en revision (formerly
called the requbte civile). See Nou. C. pr. civ. art. 1026 (Fr.). This action was brought
before the court that was to hear an appeal from the arbitral award. This method of
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Possible International Impact of the Domestic Rules

This selective review of the French domestic arbitration law
reveals that, despite its generally flexible and moderate charac-
ter,31 the law does contain a number of provisions which place
significant restrictions upon the process of arbitration. These
provisions, if applied by analogy to litigation involving interna-
tional commercial arbitration, could undermine the viability of
arbitration as a mechanism for dispute resolution in a transna-
tional commercial setting. For example, the fact that the domes-
tic law prohibits government entities from entering into arbitra-
tion agreements3 2 could be a source of legal problems for foreign
commercial concerns that deal with such entities and are not
aware of this provision. In addition, with regard to the recogni-
tion and enforcement of international arbitral awards, French
courts could apply strictly the public policy requirements of the
domestic law and require a reasoned decision for international
arbitral awards 3 or impose a time limit upon the arbitral pro-
ceedings.3 4 There also is the possibility that international arbi-
tral awards could be subject to an extensive review in the en-
forcement proceeding or to a general appeal before the French
courts.3 5 Finally, judicial principles, other than those elaborated
in the context of the specifically applicable domestic legislation,
could be called into play. For instance, in light of the fact that
the French Supreme Court has held that-in domestic arbitra-
tion matters-the compromissory clause is only an accessory
part of the principal contract, 6 the validity of an arbitration

review was not often used for ordinary judgments and seems to have had even less im-
portance in matters of arbitration. See Herzog, supra note 5, at 533. Moreover, according
to one commentator, the grounds upon which this action could be brought were limited
by the 1975 procedural law reforms. See Viatte, supra note 7, at 256. For the new provi-
sions on the additional means of recourse other than appel, see Decree of May 14, 1980,
[1980] J.O. 1238, [1980] D.S.L. 207 (Fr.), arts. 41-48.

It should be noted that the tiers .arbitre is not simply a third arbitrator who is ap-
pointed to an arbitral tribunal consisting of two arbitrators before the arbitration takes
place. Under the previous French domestic rules on arbitration, the tiers arbitre was
appointed when the arbitral tribunal consisting of two arbitrators was at a deadlock. His
task was to break the deadlock. As a consequence, translating the term tiers arbitre as
third arbitrator is not totally accurate and should be read with this caveat in mind.

31. See note 5 supra and accompanying text.
32. See notes 10 & 11 supra and accompanying text.
33. See note 18 supra and accompanying text.
34. See notes 14 & 16 supra and accompanying text.
35. See notes 25 & 26 supra, notes 60-71 & 74-80 infra and accompanying text.
36. See Judgment of Jan. 11, 1960, Cass. com., Fr., [1960] Revue Arbitrage [Rev.
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clause in an international contract could be made dependent
upon the validity of the main contract. Such a ruling would pro-
vide an additional ground upon which to challenge the validity
of international arbitral awards and the arbitral process from
which they emerge.

The Actual International Impact of the Domestic Rules

The analysis of the French court decisions reveals that none
of these possibilities has materialized. The courts have both as-
sessed the international arbitration cases with a sense of real-
ism-the type of pragmatism that promotes France's self-inter-
est in the international commercial arena-and attempted to
adopt a position that would best foster the stability of the inter-
national economic order and insure France's contribution to that
stability. In doing so, the courts not only have isolated the litiga-
tion relating to international commercial arbitration from the
potentially restrictive domestic law, but also they have created a
singularly liberal body of doctrine which minimizes other possi-
ble legal obstacles to the process of international commercial ar-
bitration. While the development of the separability doctrine is
perhaps the chief accomplishment of this jurisprudence,7 other
fundamental principles have been established as well. Refusing
to be bound by a servile analogy to the domestic law and recog-
nizing the special needs of international commercial arbitration,
the French courts have declared, inter alia, that the French
State and its entities must abide by arbitration agreements in-

Arb.] 44; Judgment of June 10, 1958, Cass. com., Fr., [19581 Bulletin des arrats de la
Cour de cassation, chambres civiles [Bull. Civ.] III 208; Judgment of Oct. 14, 1957, Cass.
com., Fr., 56 Revue triminestrielle droit civile [Rev. trim. dr. civ.] 659 (1958); Judgment
of Oct. 6, 1953, Cass. com., Fr., [1954] Sirey, Jurisprudence [S. Jur.] I 149. See also
Robert & Moreau, supra note 2, at H10. Article 26 of the Decree of May 14, 1980, [1980]
J.O. 1238, [1980] D.S.L. 207 (Fr.), has modified the previously applicable domestic law
rule, but there is some question as to whether it provides for the separability doctrine in
domestic French law. Although the substance of article 26 appears to be comprehensive,
it refers only to circumstances in which a jurisdictional challenge is raised upon the basis
that the dispute submitted to arbitration was not covered by the terms of the arbitration
agreement or that the arbitration agreement was invalid. The language of article 26 does
not refer explicitly to a situation involving a jurisdictional challenge based upon the
ground that the invalidity of the arbitration agreement stems from the nullity of the
principal contract. It appears that only future court decisions will clarify this point. In
any event, the previous lack of a separability doctrine in French domestic arbitration law
acted as a disincentive to foreign parties who were contemplating arbitration under
French procedural and substantive rules.'

37. See notes 95-101 infra and accompanying text.

19801
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serted in private international contracts3s and that French pub-
lic policy requirements, in their international acceptation, de-
mand only that basic defense rights be guaranteed in the
arbitral proceeding.3 9

THE EARLY COURT DECISIONS

The Alliance Decision

In their early jurisprudence, the French courts approached
matters involving domestic and international commercial arbi-
tration from distinct doctrinal perspectives. Generally, they evi-
denced a more liberal and favorable attitude towards arbitration
involving international commercial interests. In exclusively do-
mestic cases, the French courts exhibited greater reticence and
assumed a much less amenable posture toward arbitration. For
example, although arbitration has substantial historical anteced-
ents in French law that predate the revolutionary period,40 its
status as a mechanism for the resolution of domestic contractual
disputes was undermined considerably in the mid-nineteenth
century. In L'Alliance c. Prunier, the French Supreme Court
ruled that compromissory clauses were unlawful in internal
French law,41 thereby significantly reducing the importance of
arbitration in domestic commercial matters.42 The decision in
L'Alliance contrasted sharply with other early court decisions
dealing with the validity of compromissory clauses in what could
be termed, according to modern judicial definitions, interna-
tional arbitration cases.43 This dichotomy presaged the dual doc-

38. See notes 90-95 infra and accompanying text.
39. See notes 117-33 infra and accompanying text.
40. See J. Robert, Arbitrage civil et commercial 9-12 (4th ed. 1967). See also

Herzog, supra note 5, at 513-14.
41. Judgment of July 10, 1843, Cass. civ., Fr., [1843] S. Jur. I 561.
42. See Herzog supra note 5, at 513. The law of December 31, 1925, [1926] S. lois

annot. 57-58 (Fr.), modified this ruling by providing that compromissory clauses were
lawful in commercial matters. See note 6 supra and accompanying text.

43. At the time these decisions were rendered, the term "international arbitration"
apparently had not yet come into vogue and the courts consistently characterized arbi-
trations which took place abroad between parties of different nationality and arbitral
awards which were rendered by arbitral tribunals sitting in jurisdictions other than
France as foreign. This determination was reached despite the fact that these arbitral
awards involved the resolution of what could be considered as international commercial
disputes. No attempt was made at this time by the courts or legal scholars to draw a
distinction between foreign and international arbitral awards; the notion of foreign arbi-
trations and arbitral awards appeared to cover both categories.

[Vol. 55
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trinal posture the French courts were to adopt in these matters.

This lack of conceptual differentiation between the two terms still exists to some
extent. For example, some of the scholarly literature still refers to the enforcement of
foreign, not international, arbitral awards, but it is evident that the discussion is meant
to apply to both types of awards. This lack of distinction between the notion of foreign
and international arbitral awards is supported by the formai title of the 1958 New York
Convention which refers to the recognition and enforcement of foreign arbitral awards,
despite the fact that it was intended to be the universal charter of international arbitra-
tion. The latest arbitral convention, the 1961 European Convention, however, refers to
international arbitration.

A reading of the more recent French judicial opinions relating to international arbi-
tration reveals that contemporary French courts are speaking in terms of international
arbitral awards and not foreign awards, again blurring the distinction between the two.
Many legal commentators have abandoned efforts to maintain a workable distinction
between the two types of awards. In effect, what were formerly referred to as foreign
awards are now being categorized as international arbitral awards.

The distinction between foreign and international arbitral awards seems to be of
limited utility. It is unlikely to surface in the context of arbitral awards rendered abroad
and sought to be enforced in France because the vast majority of such awards involve
international commercial interests. The distinction could become more important in cir-
cumstances in which a French domestic arbitration and arbitral award involved the in-
terests of international commerce. Here, the liberal regime for international commercial
arbitration could apply to this "domestic" award because the subject matter of the arbi-
tration involved the interests of international commerce.

Nevertheless, some French legal scholars have insisted upon maintaining the distinc-
tion, despite its lack of practical significance in actual litigation. For an extensive discus-
sion of this distinction, see, e.g., Fragistras, Arbitrage 6tranger et arbitrage international
en droit privg, 49 Revue Critique de Droit International Priv6 [R.C.D.I.P.] 1 (1960);
Fouchard, Quand un arbitrage est-il international?, [1970] Rev. Arb. 59; Goldman, Les
conflits de lois dans l'arbitrage international de droit prib, 1 Cours de la haye 359
(1963).

For the sake of consistency, the phrase international arbitration and arbitral awards
has been used throughout most of the text both when discussing the early and the con-
temporary case law. There are some minor exceptions, but they do not reflect a differ-
ence in substance. They are introduced only for the sake of clarity in the textual discus-
sion. See, e.g., text at notes 80-95 infra. Despite the difference of terminoloy used in the
early decisions, all the cases referred to in this article, under modern definitions, deal
with what can be considered to be international arbitrations and arbitral awards. Ac-
cording to modem definitions, a purely foreign arbitration or award, in its proper sense
and under the French judicial concept of international arbitration (see note 109 infra),
would be linked totally to the legal order of a foreign State by the procedures used and
the subject matter of the dispute and would not call into play any international commer-
cial interest. Essentially, it would be a domestic award rendered in a foreign State which
would come into contact with the French legal order, usually through enforcement pro-
ceedings. None of the early cases fit this narrow definition since they involved disputes
between parties of different nationality and all had some sort of impact upon what could
now be considered as international commercial relations.

Although there appears to be significant practical value attaching to the distinction
between domestic and international arbitral awards, the dichotomy between foreign and
international arbitral awards seems, in the context of contemporary litigation and inter-
national commercial transactions, to be meaningless. The latter distinction, therefore, is
without the central consideration of this article.
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The decision in L'Alliance was based upon an irterpreta-
tion of article 1006 of the old Code de procedure civile" which
provided that a valid compromis, the submission to arbitration
of an existing dispute, must define the subject matter of the dis-
pute and name the arbitrators.4 The French Supreme Court
reasoned that the clause compromissoire, the arbitration clause
relating to future disputes,'46 was unlawful since, by its very na-
ture, it did not satisfy the requirements applying to the compro-
mis-especially the requirement that the subject matter of the
dispute be defined in the arbitration agreement. In the court's
assessment, the procedural and substantive guarantees preferred
by a court of law could not be waived without knowing who was
to judge what matter.7 Accordingly, the court interpreted article
1006, despite its literal reference to the compromis, to prohibit
compromissory clauses .4 As a consequence, French nationals
who were parties to a domestic contract could lawfully agree to
arbitrate once a dispute had arisen, but could not agree to arbi-
trate future disputes which might arise under that contract.

The Alliance Holding in the International Area

Practical considerations, however, militated against ex-
tending the article 1006 prohibition to matters involving inter-
national commercial arbitration. 49 For example, the domestic
law of the United States and most European countries-the
principal commercial partners of France-recognized the valid-
ity of compromissory clauses.50 In addition, the French rules of
exorbitant jurisdiction, contained in articles 14 and 15 of the

44. Nou. C. pr. civ. art. 1006 (Fr.). Reference is made to the new civil procedure
code because the text of the article has not been changed since the beginning of the
nineteenth century. Articles 7-10 of the Decree of May 14, 1980, [1980] J.O. 1238, [1980]
D.S.L. 207 (Fr.), however, modified considerably the previously applicable provisions.

45. For a discussion of the compromis, see Herzog, supra note 5, at 514.
46. For a discussion of the clause compromissoire, see id.
47. Judgment of July 10, 1843, Cass. civ., Fr., [1843] S. Jur. I 561, 568.
48. Id. It is no longer necessary to articulate the rules relating to the compromis-

sory clause through the judicial interpretation of the express provisions applying to the
compromis. The Decree of May 14, 1980, contains a separate set of rules for eaich type of
arbitration agreement. See Decree of May 14, 1980, [1980] J.O. 1238, [1980] D.S.L. 207
(Fr.), arts. 2-10. As a result, the compromissory clause has at least the beginnings of a
new legal status in French domestic law which reflects its importance in actual practice.

49. See Perreau, De la validitg de la clause compromissoire insgr&e dans un con-
trat pass6 a l'tranger, 37 Journal du Droit International-Clunet [J. Dr. Int'l-Clunet]
787 (1910).

50. Id.
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Code civil, encouraged parties dealing with French nationals in
an international commercial setting to provide for arbitration in
their agreement. These rules could prevent the recognition and
enforcement in France of foreign judgments rendered against
French nationals. A mandatory agreement to arbitrate was desir-
able in this context since it constituted a waiver of the exorbi-
tant jurisdiction provisions.51

In order to prevent the Alliance ruling from frustrating the
French role in international commerce, the courts declared that
the prohibition against compromissory clauses contained in arti-
cle 1006 was not part of French public policy concerns and,
therefore, need not be applied in litigation concerning interna-
tional arbitral awards. The cours d'appel were the first courts to
espouse and promote this view. For example, in Roze et al. c.
Victory Hill Gold Mining Company, decided in 1894, the Cour
d'appel of Paris recognized the jurisdictional effects of a com-
promissory clause contained in the by-laws of an English com-
pany.52 There, the English company brought an action before
the French lower court against three French nationals who were
members of the company. The latter opposed the action on ju-
risdictional grounds, arguing that the court did not have juris-
diction over the matter by virtue of the compromissory clause in
the by-laws of the company, providing that any disputes be-
tween the company and its members would be submitted to ar-
bitration' 3 The lower court disregarded the defendants' argu-
ment, holding it had jurisdiction. On appeal, the appeals court
ruled that the compromissory clause was valid and rendered the
lower court incompetent to hear the matter. According to the
court, the compromissory clause-lawful under English
law-was not contrary to French public policy despite the do-
mestic prohibition in article 1006. The compromissory clause,
therefore, had the effect of removing the dispute from the juris-
diction of the French courts.5

This position was adopted by other French courts ruling in
similar litigation . 5 As a general rule, the compromissory clause,

51. Id. See also notes 58-60 infra and accompanying text.
52. Judgment of Apr. 10, 1894, Cour d'appel 2e, Paris, 21 J. Dr. Int'l-Clunet 878

(1894).
53. Id.
54. Id.
55. See, e.g., Judgment of Dec. 27, 1907, Cour d'appel 2e, Alger, 37 J. Dr.

1980]
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although unlawful in French domestic law, was enforceable if in-
cluded in a contract validly governed by a foreign law which rec-
ognized the clause as lawful. Therefore, the French courts
neither could assume jurisdiction over the dispute nor refuse to
enforce the arbitral award in France on the ground that it vio-
lated the domestic French law prohibition. In 1904, the French
Supreme Court lent its support to this position. In Bernard et
Lowagie c. The General Mercantil Company, the court held
that a compromissory clause in an agreement concluded in
Belgium between a foreign party and French contractants effec-
tively prevented a French court from assuming jurisdiction over
a dispute arising under the agreement. 56 The court ruled that
the invalidity of compromissory clauses under article 1006 was
not an imperative prohibition having a public policy character. 57

Arbitration and the Exorbitant Jurisdictional Rules

In other early decisions, the French courts continued to ex-
hibit a generally favorable and liberal attitude towards matters
which, by contemporary standards, could be considered as in-
volving international commercial arbitration. For example, even
in the early case law, the French courts exempted the process of
international commercial arbitration from the reach of the exor-
bitant jurisdictional rules. The French courts interpreted articles
14 and 15 of the Code civil, despite their literal language, as giv-
ing the French courts exclusive jurisdiction in matters involving
French nationals.58 The jurisdictional prerogative afforded to
French parties under these provisions are especially significant if
the French parties become judgment-debtors in foreign jurisdic-
tions and all their assets are located in France. Under these pro-
visions, if a French national is a party to an international con-
tract, litigation concerning the performance of that contract
must be brought before French courts unless the French na-
tional has waived the application of articles 14 and 15. A foreign

Int'l-Clunet 538 (1910); Judgment of Dec. 18, 1913, Cour d'appel ire, Aix, 43 J. Dr.
Int'l-Clunet 1218 (1916).

56. Judgment of June 21, 1904, Cass. req., Fr., 31 J. Dr. Int'l-Clunet 888 (1904).
57. Id.
58. For a detailed discussion of the implications of the French rules of exorbitant

jurisdiction contained in articles 14 and 15 of the Code civil, see Carbonneau, The
French Exequatur Proceeding: The Exorbitant Jurisdictional Rules of Article 14 and 15
(Code Civil) as Obstacles to the Enforcement of Foreign Judgments in France, 2 Has-
tings Int'l & Comp. L. Rev. 307 (1979).
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judgment, although enforceable in the foreign jurisdiction, would
be denied an exequatur in France on the basis of the exorbitant
jurisdictional rules, unless a treaty on the subject provided to
the contrary. 9 In the early case law, the French courts consist-
ently held, for example, that the provisions of article 14 of the
Code civil did not have a public policy character and were
waived by the fact that a French national had agreed to arbi-
trate disputes.

Foreign Judgments and Foreign Arbitral Awards Distinguished

The courts' favorable attitude toward matters involving in-
ternational commercial arbitration also was apparent in other
early cases involving the enforcement of arbitral awards; there,
the courts drew an important distinction between foreign arbi-
tral awards and foreign judgments. Refusing to equate the two,
the courts stated that, although foreign arbitral awards shared
some of the characteristics of foreign judicial judgments, arbitral
awards derived their character principally from the contractual
nature of the agreement in which they were included and, there-
fore, could not be treated as foreign judgments.6 0 As a conse-
quence, for the purposes of enforcement, a foreign arbitral
award was not subject to a substantive merits review by a
French court and benefitted from a simplified exequatur
procedure.

59. Id. Another example of the French courts' liberal attitude is seen in Judgment
of Nov. 21, 1860, Cass. civ., Fr., [1861] S. Jur. II 331, in which the French Supreme Court
held that an arbitration agreement constituted a waiver of the exorbitant jurisdictional
rules. There, a French national had entered into a charter party agreement that con-
tained a compromissory clause stipulating that all disputes would be resolved through
arbitration. The court ruled that, by binding himself to such an agreement, the French
national effectively had submitted himself to the jurisdiction of the arbitral tribunal and
waived the provisions of article 14 giving him the privilege of bringing an action before a
French court.

The Cour d'appel of Paris followed this doctrine in Judgment of Mar. 2, 1892, Cour
d'appel 2e, Paris, 19 J. Dr. Int'l-Clunet 879 (1892), showing that it had become an
integrated part of French jurisprudence. Here, Hutchinson, a French national, brought a
court action against the South African Commercial Agency, alleging that he had been
removed arbitrarily from his position in the company. The company, however, main-
tained, inter alia, that the court lacked jurisdiction to hear the matter because of a com-
promissory clause. Id. at 880. On appeal, the Paris court held that the arbitration clause
was valid and rendered the French courts incompetent to hear the matter. Id. at 881.
The court ruled that the provisions of article 14 did not have a public policy character
and could be and had been waived by the fact that the French national had agreed to
arbitrate disputes. Id. at 890.

60. See, e.g., Judgment of July 15, 1928, Cass. req., Fr., 24 R.C.D.I.P. 285 (1929).
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Until quite recently, foreign judgments were subjected for
enforcement purposes to a substantive merits review by the
French courts."' For whatever reasons of policy, the French
courts arrogated to themselves the privilege of determining to
their satisfaction whether the foreign judge had isolated the rel-
evant legal principles and applied them correctly to the facts of
the case. This rule, however, was not extended to cases involving
the enforcement of foreign arbitral awards. Although such arbi-
tral awards required an exequatur in order to be enforceable in
France,8 2 a series of early twentieth century decisions 3 estab-
lished that the powers of the exequatur judge were significantly
limited in the area of foreign arbitral awards and did not include
the prerogative of reviewing the merits of an award.14 The judge
sitting in an enforcement proceeding only could ascertain
whether the conditions for the validity of the award had been
satisfied, i.e., whether the parties had the capacity to agree to
arbitration, whether the object of the arbitration clause was licit,
whether the award had been rendered in valid form, and
whether the arbitrators' decision complied with French public
policy concerns.65

Despite initial disagreement, French courts also decided
that foreign arbitral awards should benefit from a simplified ex-
equatur procedure. In the early part of the twentieth century,
the lower French courts were divided on the issue of whether the
exequatur of a foreign arbitral award should be rendered by the
entire tribunal (the more formal and complicated procedure re-

61. See, e.g., Judgment of Apr. 19, 1819, Cass. civ., Fr., [1819] S. Jur. I 288. This
case involved the enforcement in France of a United States money judgment in which
the French Supreme Court held that foreign judgments had no conclusive legal effect in
France and that the French courts could engage in a general review of the merits of such
judgments.

62. See, e.g., Judgment of May 5, 1892, Cour d'appel 2e, Douai, 22 J. Dr.
Int'l-Clunet 572 (1895).

63. See, e.g., Judgment of July 15, 1928, Cass. req., Fr., 24 R.C.D.I.P. 285 (1929);
Judgment of Mar. 18, 1927, Trib. pr. inst. Marseille, 55 J. Dr. Int'l-Clunet 437 (1928);
Judgment of Feb. 10, 1922, Trib. pr. inst. Ire, Seine, 49 J. Dr. Int'l-Clunet 150 (1922).

64. See note 63 supra and authorities cited therein.
65. See note 63 supra and authorities cited therein. This set of enforcement re-

quirements, established by the French courts in the early twentieth century, bears a re-
markable similarity to the article 5 grounds of the New York Convention of 1958 for the
recognition and enforcement of foreign arbitral awards. See notes 131-32 & 139 infra and
accompanying text. It should be noted that, since the Judgment of Jan. 7, 1964, Cass.
civ., ire, Fr., [1964] J.C.P. II No. 13590, the more liberal enforcement regime, proscribing
a merits review, has been extended to foreign judgments.
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quired for the enforcement of foreign judgments at that time) or
simply by an ordinance of the presiding judge (president) of the
tribunal (a simplified procedure which applied to the enforce-
ment of domestic arbitral awards).0 6 In a 1901 case,67 a Paris
court held that the entire tribunal should have jurisdiction to sit
in an exequatur proceeding for a foreign arbitral award, reason-
ing that an arbitral award was the equivalent of a foreign judg-
ment for purposes of enforcement. In 1932, however, another
lower court advocated the adoption of the contrary view, decid-
ing that the presiding judge of the tribunal alone should have
jurisdiction to hear an exequatur action for a foreign arbitral
award.68

In 1937, the French Supreme Court laid the controversy to
rest in its famous decision, Roses c. Moller et Cie.6 9 There, a
dispute arose between French and English nationals over a char-
ter party agreement which contained an arbitration clause. An
arbitral tribunal in Hong Kong rendered an award which obliged
Roses to pay damages to Moller, and the presiding judge of a
court in Haiphong granted an exequatur to the award.70 On ap-
peal, Roses maintained, inter alia, that the entire tribunal and
not only its presiding judge had jurisdiction to grant the en-
forcement order. The French Supreme Court, however, dis-
agreed. In a landmark opinion, the court assimilated foreign ar-
bitral awards not to foreign judgments, but rather to their
French domestic counterparts for purposes of enforcement. Be-
cause the arbitral awards were basically contractual in character,
the court reasoned that they need only be granted an exequatur
by the presiding judge of the court. 1

66. See, e.g., Judgment of July 27, 1937, Cass. req., Fr., [1937] Gaz. Pal. Jurispru-
dence II 619 note.

67. Judgment of Dec. 10, 1901, Cour d'appel, Paris, [1905] D.P. Jurisprudence, I
128 note.

68. [1933] Recueil du Havre II 49 note.

69. Judgment of July 27, 1937, Cass. req., Fr., [1937] Gaz. Pal. Jurisprudence II
618.

70. Id.

71. Id. It should be noted again that, since 1972, the simplified exequatur proce-
dure in which only the juge de l'ex~cution is sitting also applies to foreign judgments.
See Law of July 5, 1972, [1972] J.O. 7181 (Fr.), art. 9. See also note 80 infra and accom-
panying text.
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Summary

This brief examination of the French jurisprudence relating
to the early equivalent of international commercial arbitration
reveals that the French courts consistently eliminated the possi-
ble domestic law obstacles to the process of international com-
mercial arbitration, thereby encouraging recourse to arbitration
as a means of resolving disputes arising from the equivalent of
international contracts. In more contemporary litigation, this
liberal judicial attitude has been maintained; the French courts
continue to give international commercial arbitration a privi-
leged status in their doctrine. Contemporary judicial decision-
making, in fact, reflects a progression in the liberal attitude of
the French courts in this area.

THE CONTEMPORARY JURISPRUDENCE

Affirming Established Rules

The more recent jurisprudence of the French courts has
confirmed the continued relevance of many of the doctrinal
principles established by earlier case law. For example, in So-
ciWt Supra-Penn c. Soci~t6 Swan Finch Oil Corporation et
al.,72 the French Supreme Court upheld the view that an arbitra-

72. Judgment of June 21, 1965, Cass. civ. com., Fr., 55 R.C.D.I.P. 477 (1966). Since
the late nineteenth century, there has been a paucity of litigation on this question. As
Professor Mezger notes in his commentary, 55 R.C.D.I.P. 480 (1966), the holding in So-
cit5 Supra-Penn constitutes an important contemporary restatement of the French ju-
risprudence relating to the jurisdictional effects of articles 14 and 15 of the Code civil in
cases involving arbitration agreements. The principle that an arbitration clause consti-
tutes a waiver of articles 14 and 15 was generally recognized, but, prior to Soci&t6 Supra-
Penn, there were indeed few modern court decisions that affirmed the continued validity
of that principle. Since the mid-nineteenth century, there were only a handful of rele-
vant lower court opinions, most of which had been rendered before 1900. See 2 H. Batif-
fol & P. Lagarde, Droit International Prive 427 n.45 (1976). In addition, the French Su-
preme Court had not considered the question since 1860 (see text at ndtes 58-59 supra)
despite a very limited ruling in 1950 which was anchored in the special circumstances of
a particular case. See Judgment of July 12, 1950, Cass. civ., Fr., 41 R.C.D.I.P. 509 (1952).

In this setting, the Socitg Supra-Penn holding unquestionably was a needed and
useful restatement of earlier jurisprudence. There had been, however, some lower court
activity in this area in the 1950s which merits some mention. Although a Paris court
upheld the principle that a compromissory clause constituted a waiver of a French na-
tional's jurisdictional prerogatives under article 14 of the Code civil (see Judgment of
June 15, 1953, Cour d'appel ire, Paris, [1954] Dalloz Sommaires 22), the Cour d'appel of
Paris in a later decision gave a rather restrictive interpretation of the circumstances in
which an arbitration agreement would constitute such a waiver, albeit with the reserva-
tion that its interpretation did not call into question the general validity of the waiver
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tion clause constitutes a waiver of the French exorbitant juris-
dictional rules. The court ruled that, when a French national en-
ters into an agreement providing for disputes to be brought
before an arbitral tribunal, he waives his jurisdictional preroga-
tives under article 14 of the Code civil.7 3

Other modern decisions 4 have confirmed and expanded the
principle that the exequatur judge cannot engage in a substan-
tive merits review of an international arbitral award, interpret-

principle.
In the Judgment of Jan. 22, 1957, Cour d'appel de, Paris, 46 R.C.D.I.P. 486 (1957),

the Carlhian case, a contract between a French and a United States company provided
that disputes arising under the contract would be settled by a sole arbitrator who would
be appointed jointly by the parties once a dispute arose. When a contractual difference
surfaced, the French company, rather than seek agreement upon a single arbitrator,
brought an action before a French commercial court. The United States company argued
that the French court lacked jurisdiction to hear the matter on the ground that the
French party's agreement to arbitrate disputes constituted a waiver of the provisions of
article 14 of the Code civil.

The Cour d'appel of Paris, however, rejected that argument upon the basis of a
narrow and technical interpretation of the provisions of the arbitration agreement. The
court reasoned that the jurisdictional effects of the arbitration clause were subject to an
"essential condition," i.e., the agreement of both parties upon a single arbitrator-and
that the French party had not surrendered his right to invoke article 14 until he had
effectively participated in the nomination of an arbitrator. Despite the hair-splitting
quality of the distinction that it drew (which arguably failed to differentiate between the
agreement to arbitrate and the selection of a particular arbitral procedure), the court was
at pains to insist upon the fact that its holding did not challenge the validity of the
general principle that an arbitration agreement implied a waiver of article 14.

Such tortuous subtleties of judicial reasoning apparently were abandoned after the
Societe Supra-Penn decision. In recent litigation, the French courts have manifested a
willingness to give full legal effect to the parties' general agreement to arbitrate regard-
less of possible quirks in the particulars of the agreement. For example, in the Judgment
of Sept. 25, 1972, Cour d'appel 1re, Angers, [1973] Rev. Arb. 164, the Cour d'appel of
Angers upheld the jurisdictional effects of an arbitration agreement despite the ambigu-
ity of its provisions and the choice that it gave to the parties to have recourse either to a
Dutch arbitral tribunal or to an ordinary court of law. The court ruled that the reference
to an ordinary court of law, although it was ambiguous on its face, meant that disputes
could be brought before the Dutch and not the French courts because Dutch law gov-
erned the contract and the latter contained an election of domicile clause which referred
to the headquarters of the Dutch companies. Moreover, in contradistinction to the Paris
court in the Carlhian case, the Angers court did not read a would-be "essential condi-
tion" into the arbitration agreement. It held that the option between recourse to a Dutch
court or Dutch arbitration in the event of a dispute still implied a waiver on the part of
the French contractant of article 14 of the Code civil, adding that the latter was not a
provision having a public policy character.

73. See Judgment of June 21, 1965, Cass. civ. com., Fr., 55 R.C.D.I.P. 477, 478
(1966).

74. See, e.g., Judgment of Jan. 11, 1972, Cass. civ. , ire, Fr., 99 J. Dr. Int'l-Clunet
621 (1972).
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ing the principle to exclude any judicial examination which
might approximate such a review. For example, in the Dame
Krebs case,75 the French Supreme Court affirmed a lower court
decision holding that an arbitral award was valid despite a mani-
fest error in the arbitrators' decision. In Dame Krebs, the parties
entered into an exclusive distributorship agreement which con-
tained an arbitration clause; when a dispute arose, arbitration
was invoked. During the arbitral proceeding, one of the parties
challenged the validity of the arbitration clause. He further con-
tended that the arbitrators lacked jurisdiction to rule upon the
validity of the arbitration clause. Although their terms of refer-
ence required a ruling on the validity issue at the outset of the
proceeding, the arbitrators erroneously ruled that the nullity is-
sue had not been raised by the parties. A lower court upheld the
validity of the award, ruling that the arbitral tribunal had given
a sufficiently reasoned opinion as required by the applicable pro-
cedural law.78 The Supreme Court approved, holding that, de-
spite the arbitrators' evident error, a contrary ruling would have
set a dangerous precedent, perhaps leading to a type of judicial
review of the merits of arbitral decisions. 7 Although the court
stated that the judicial scrutiny of an award could take into ac-
count fundamental errors in the arbitrators' decision, its ruling
in effect proscribed any serious judicial examination of the sub-
stance of an award. 8

In addition to exempting international arbitral awards from
a substantive merits review, recent case law also has firmly es-
tablished that these awards should be afforded a simplified exe-
quatur procedure. Throughout the 1950's, judicial decisions en-
dorsed the position taken by early courts that international
arbitral awards should benefit from a simplified exequatur pro-
ceeding with only a single judge.79 This position maintained, for
enforcement purposes, the distinction between foreign arbitral
awards and foreign judgments-the former being considered
equivalent to French domestic awards. Legislation enacted in
the 1970's obviated the need for these rather complicated dis-

75. Judgment of Jan. 22, 1975, Cass. civ. ire, Fr., [1975] Rev. Arb. 309.
76. Id. at 310.
77. Id. at 310-11.
78. Id. at 311-12 note Mezger.
79. See, e.g., Judgment of Jan. 29, 1958, Cour d'appel, Nancy, 47 R.C.D.I.P. 148

(1958); Judgment of Oct. 18, 1951, Cour d'appel 2e, Douai, 42 R.C.D.I.P. 422 (1953).
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tinctions by extending the single judge procedure to the enforce-
ment of foreign judgments. 0 Accordingly, although foreign arbi-
tral awards still are assimilated to some extent to their French
domestic counterparts for purposes of enforcement, the former
distinction between foreign arbitral awards and foreign judg-
ments no longer is relevant. Faithful to a longstanding tradition,
the current enforcement rules require that international arbitral
awards need only be granted an exequatur by a single judge,
now known as the juge de 'execution, rather than by a full
court.

The Advances Made by Contemporary Courts

In addition to upholding the principles established by the
earlier jurisprudence, the contemporary case law81 makes signifi-
cant doctrinal advances in the area of international commercial
arbitration. Preliminarily, it should be noted that the substan-
tive principles established by the contemporary jurisprudence
apply only to arbitrations which, under French law, are consid-
ered to be international rather than domestic or simply foreign
in scope.82 The fact that an arbitration clause is inserted in an
international contract is sufficient to have the arbitration and
the award deemed to be international in scope. The French
courts have defined the term "international contract" as a con-
tract linked to the legal system of different States and which
acts as an instrument of international commerce.83 Such arbitra-

80. Law of July 5, 1972, [1972] J.O. 7181, [1972] J.C.P. Legislation III No. 39362
(Fr.), art. 9, provides in relevant part that: "The district court hears with only one judge
all matters concerning the forced execution of judgments and other acts, including re-
quests for the recognition and enforcement of foreign judicial decisions and public acts,
as well as French and foreign arbitral awards." (Author's trans.). See also 2 H. Batiffol &
P. Legarde, Droit International Priv nos. 715, 730 (6th ed. 1976).

81. For a discussion of international commercial arbitration in French law, see 2 P.
Fouchard, L'Arbitrage Commercial International (1965); J. Robert, Arbitrage Civil et
Commercial (4th ed. 1967); J. Rubellin-Devichi, L'Arbitrage Nature Juridique Droit In-
terne et Droit International Priv6 (1965); Goldman, Arbitrage (Droit international
priv6), I Encyclop~die Dalloz (Droit International) 111-42 (1968). See also H. Motulsky,
Ecrits Etudes et Notes sur L'Abitrage (1974). See generally 2 G. Delaume, Transnational
Contracts xiv (1979). For a list of the principal French language and other foreign lan-
guage publications on the subject of international commercial arbitration in France, see
Lew & Poullet, International Commercial Arbitration: A Selected Bibliography, in 2
International Commercial Arbitration 60-62 (C. Schmitthoff ed. 1979).

82. The French judicial definition of the concept of international arbitration is
flexible and conforms to the realities of international commercial life.

83. See B. Mercadal & P. Janin, supra note 1, at 38, no. 58 (citing, inter alia,
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tions and awards will be assessed judicially according to the lib-
eral rules applicable to international commercial arbitration.

The Will of the Parties

The willingness of the French courts to recognize the par-
ties' intent to engage in arbitration is one example of the ad-
vances achieved by the contemporary jurisprudence. The French
courts generally have given primary consideration to the con-
tractual nature of arbitration agreements; consequently, the
courts have sought to give full legal effect to the parties' inten-
tion to engage in arbitration. In SociMt Goldschmidt,84 for ex-
ample, the Cour d'appel of Paris held that the law governing the
arbitration agreement and the arbitral proceeding is the law that
has been freely chosen by the parties. This ruling, according to
the court, was dictated not only by French choice of law rules,
but also by the principle that the will of the parties is autono-
mous in contractual matters.

In Socigtg Italiban,5 the French courts demonstrated even
more forcefully their willingness to give primacy to the parties'
intention to arbitrate. There, the parties agreed to be bound by
a rather unusual arbitration clause which provided that, in the
event of a dispute, the parties should attempt to name a single
arbitrator. Falling to do so, a Luxembourg commercial court
would act as the arbitral tribunal. When a dispute arose, the ag-
grieved party, rather than follow the procedure set forth in the

Judgment of June 19, 1970, Cour d'appel 2e, Paris, [1971] J.C.P. Jurisprudence II No.
16927). In that case, the court established two criteria for defining an international con-
tract: a legal criterion, i.e., the link to the legal order of different States, and an economic
criterion, i.e., the contract acts as an instrument of international commerce or of interna-
tional economic relations. This case was upheld by the Supreme Court without any chal-
lenge to or modification of the definition that was advanced. In fact, the Supreme Court
appears to have approved of the Paris court's definition of an international contract and
confirmed its validity as an accepted principle of French jurisprudence. Previously, the
French courts had used a more general criterion: a contract was international in charac-
ter when it "called into play the interests of international commerce." See Judgment of
Feb. 19, 1930, Cass. civ., Fr., [1933] S. Jur. I 41; Judgment of Nov. 29, 1968, Cour
d'appel, Colmar, [1970] J.C.P. Jurisprudence II No. 16246.

See Judgment of Jan. 11, 1972, Cass. civ. ire, Fr., 99 J. Dr. Int'l-Clunet 621 (1972);
Judgment of Apr. 28, 1976, Cour d'appel 5e, Paris, [1977] Rev. Arb. 151; Judgment of
Oct. 24, 1975, Trib. gr. inst. Ire, Paris, 65 R.C.D.I.P. 538 (1976); Judgment of May 6,
1976, Trib, gr. inst. ire, Paris, 66 R.C.D.I.P. 718 (1977).

84. Judgment of Dec. 9, 1955, Cour d'appel, Paris, [1956] D. Jur. 217. See also
Judgment of Oct. 18, 1951, Cour d'apppel 2e, Douai, 42 R.C.D.I.P. 422 (1953).

85. Judgment of Nov. 14, 1975, Cour d'appel ire, Paris, [1976].
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arbitration clause, brought an action before its national court in
Beyrouth which, when the other party failed to appear, rendered
a default judgment.8 6 A number of lower French courts,87 ulti-
mately with the approval of the Supreme Court,88 refused to
grant an exequatur to the judgment. The courts reasoned that
because the aggrieved party failed to bring the action before the
competent court, namely, the one designated in the arbitration
clause, the court rendering the decision lacked jurisdiction to
hear the matter.

Although this decision related in large measure to the ques-
tion of the enforcement of foreign judgments in France, the rea-
soning which led to the denial of the exequatur had important
implications for the French judicial doctrine on international
commercial arbitration. In effect, the refusal to enforce the for-
eign judgment was premised upon the foreign court's failure to
abide by the stated requirements of the arbitration clause. Thus,
for the first time, the French Supreme Court recognized that the
exequatur judge had the authority to ascertain whether a for-
eign tribunal had respected the requirements of an arbitration
clause in an international contract; if the foreign court ignored
the arbitration clause without justification, the French court
could deny the request for an exequatur.8 9 Accordingly, under
the liberal reasoning of the French courts, the parties' intention
to submit their disputes to arbitration should be given full legal
effect, no matter how eccentric the arbitral procedure chosen
may be.

The Capacity of the Government to Arbitrate

A second advance made by the contemporary jurisprudence
concerns the incapacity of government entities to enter into do-
mestic arbitration agreements. With the increasing international
economic activity between States and private commercial firms,
the lack of capacity of the French State and its entities to enter
into arbitration agreements" in domestic law could have become
an obstacle to the successful implementation of the process of

86. Id. at 251.
87. Id. at 252.
88. Judgment of May 3, 1977, Cass. civ. ire, Fr., [1978] Rev. Arb. 28.
89. Id. at 29-30 note Fouchard.
90. See text at notes 11 & 12 supra.
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international commercial arbitration. Despite a provision in the
contract calling for arbitration, a French government entity
could claim a type of sovereign immunity defense based upon
the provision of French domestic law91 to impede the arbitral
proceeding. The cours d'appel and the French Supreme Court
(the latter albeit with some caution) have rendered a number of
decisions on this issue which in essence eliminate the utility of
raising such an argument before the French courts.

In Ste Myrtoon Steamship,92 for example, the Cour d'appel
of Paris held that the domestic legal provision prohibiting the
State and its entities from submitting disputes to arbitration ap-
plied solely to domestic contracts, not to international agree-
ments. Rejecting the argument of a French government entity
that the arbitration clause inserted in its contract with a foreign
company was invalid because the French State was not a trader,
the court declared that the domestic law prohibition was not
part of French international public policy concerns. The court
reasoned that the interests of the French State would not be
served by prohibiting its representatives from agreeing to a
means of dispute resolution which was part of the usages of in-
ternational trade.9 8

91. The cases discussed below were decided at the time when article 1004 of the
Code de procudure civile still was in effect. The doctrine established by that jurispru-
dence remains valid, however, in that the substance of article 1004 simply was trans-
ferred from the Code de procedure civile to the Code civil where it became article 2060.
To the knowledge of the writer, no cases have been decided which deal specifically with
the new article 2060. See notes 8 & 12 supra and accompanying text. It should be noted,
however, that article 7 of the Law of July 9, 1975, [1975] J.O. 7076, added a clause to the
substance of article 2060 of the Code civil. That clause provides that "categories of pub-
lic establishments which have an industrial and commercial character can be authorized
by decree to engage in arbitration." This additional clause does not change the general
rule, but only recognizes the possibility of having a limited exception to it and only by
way of government decree.

92. Judgment of Apr. 10, 1957, Cour d'appel ire, Paris, 85 J. Dr. Int'l-Clunet 1002
(1958) [hereinafter textually referred to as Myrtoon].

93. Id. at 1007-09. See Judgment of May 2, 1966, Cass. civ. ire, Fr., [1966] D.S.
Jur. 575 [hereinafter textually referred to as Galakis]; Judgment of May 5, 1959, Cour
d'appel ire, Aix-en-Provence, 87 J. Dr. Int'l-Clunet 1077 (1960) [hereinafter textually
referred to as San Carlo].

In the San Carlo case, the Cour d'appel of Aix-en-Provence reiterated much of the
ruling in Myrtoon. The Aix court ruled that, although the domestic prohibition was part
of internal public policy and applied to all internal contracts, it did not have unlimited
effect and could not be applied to international agreements. Otherwise, the State not
only would be deprived of agreeing to an accepted and recognized means of resolving
international commercial disputes, but also would be excluded from valuable contractual
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The Separability Doctrine-the Gosset Holding

The chief innovation of the jurisprudence lies in the elabo-
ration of the separability doctrine, which addresses the problem
of the legal status of the compromissory clause as it relates to
the principal contract. In French domestic law,94 the majority
position among the French courts is that the compromissory
clause, which the courts in domestic litigation deem to be an ac-
cessory part of the principal contract, is nullified by the invalid-
ity of the principal contract.9 5 In matters of international com-
mercial arbitration, however, the legal rule governing the
relationship between the principal contract and the compromis-
sory clause is just the opposite. In the celebrated decision, So-
ciWt Gosset c. Soci&t6 Carapelli,96 the French Supreme Court
established the principle that the compromissory clause had a

dealings. The French Supreme Court upheld the ruling that the prohibition was part of
domestic and not international public policy concerns. The Court added, however, the
reservation that the domestic prohibition was inapplicable only when the foreign law
governing the arbitration clause recognized the capacity of the State to arbitrate and the
agreement in which it was inserted was international in scope. Finally, in the Galakis
case, the Supreme Court reiterated the view that the domestic prohibition did not apply
to international contracts-in this case, relating to maritime commerce-and overruled a
lower court decision holding that the domestic prohibition was not subject to exception
and was a matter of strict public policy. See Judgment of April 14, 1964, Cass. civ. ire,
Fr., 92 J. Dr. Int'l-Clunet 646 (1965) (Supreme Court rendering of the San Carlo deci-
sion). See also Judgment of May 2, 1966, Cass. civ. Ire, Fr., [1966] D.S. Jur. 575 (Su-
preme Court rendering of the Galakis decision). In discussing this case, one commenta-
tor has noted that "[t]his decision foreshadowed by eight years that of the United States
Supreme Court in Scherk v. Alberto-Culver Co., 417 U.S. 506 (1974)." Id. note. This
comment attests to the advanced liberal orientation of the French courts in this area.
See Park, Judicial Supervision of Transnational Commercial Arbitration, supra note 3,
at 115 n.184. See also Judgment of June 25, 1959, Trib. gr. inst. Ire, Seine, 87 J. Dr.
Int'l-Clunet 489 (1960) (original disposition of Galakis).

94. At least, this was the position prior to the enactment of the Decree of May 14,
1980, and its article 26-the exact meaning of which is still in doubt.

95. See J. Robert & B. Moreau, supra note 2, at E8. The authors write that, in the
current state of French domestic jurisprudence, the compromissory clause cannot be said
to be separable from the main contract. See Judgment of Feb. 19, 1958, Cass. civ. 2e, Fr.,
[1958] D. Jur. 531. There, the court held that the nullity of the principal contract on the
ground that there was a lack of consent brought about the nullity of the compromissory
clause. Id.

Although a few decisions from the courts of appeal have held that the compromis-
sory clause is separable from the main contract, the Supreme Court has rejected that
position consistently and recognized the separability doctrine only in international arbi-
tration. The latter may possibly lead to a modification of the domestic law position. But
see note 36 supra and accompanying text (especially the commentary relating to the
meaning of article 26 of the Decree of May 14, 1980).

96. Judgment of May 7, 1963, Cass. civ. Ire, Fr., [1963] D. Jur. 545.
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fully autonomous juridical character and, hence, was separable
from the principal contract. Consequently, its validity could not
be affected by the nullity of the principal contract.9 7

In Gosset, the plaintiff, a French concern, agreed to
purchase a large quantity of grain from Carapelli, an Italian
company, under an agreement containing an arbitration clause.
Although advised by French officials that a special authorization
would be required to pass the merchandise through customs,
Gosset, nevertheless, requested its Italian cocontractant to de-
liver the grain. In addition, without obtaining the necessary au-
thorization or informing Carapelli of the need for the special au-
thorization, Gosset had Carapelli agree that payment for the
grain would become due only after the merchandise had gone
through customs. As expected, the grain shipment never went
through customs and Gosset refused payment. Carapelli invoked
arbitration and obtained an award against Gosset. Subsequently,
a French court granted an exequatur to the award. Gosset chal-
lenged the decision granting the exequatur, arguing that the
principal contract was invalid and that its invalidity engendered
the nullity of the compromissory clause.98 In a landmark opin-
ion, the French Supreme Court rejected Gosset's argument,
holding that "in matters of international arbitration, the com-
promissory clause, whether concluded separately or inserted in
the juridical act, always presents, save in exceptional circum-
stances, a complete juridical autonomy, excluding the possibility
that it could be affected by the eventual nullity of the juridical
act."

99

The statement of the separability doctrine in Gosset had
far-reaching consequences upon the process of international
commercial arbitration. It attributed a large measure of inde-
pendence to the process by recognizing fully the parties' inten-
tion to have their disputes resolved through arbitration. In a
word, when a valid arbitration clause is inserted in an interna-
tional contract, the arbitration will take place notwithstanding
the legal fate of the principal agreement. 100 While the court re-
ferred to certain exceptional circumstances which could defeat

97. Id.
98. Id.
99. Id.
100. Id. at 545-48 note Robert.
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the application of the separability doctrine, the exact character
of these exceptional circumstances has not been defined. They
have never materialized in litigation. Moreover, French legal
scholars have attempted unsuccessfully to devise a hypothetical
example describing and explaining the exact nature of these ex-
ceptional circumstances. It is indeed difficult to imagine a situa-
tion which would give rise to such exceptional circum-
stances-unless the parties, in their agreement, expressly made
the validity of the arbitration clause dependent upon the valid-
ity of the principal contract. In light of its legal consequences,
however, such a clause is extremely unlikely in actual practice. 10 1

The Procedural Holding in Gosset

Gosset also established an important procedural principle
under which third parties could challenge the validity of an exe-
quatur granted to an international arbitral award on public pol-
icy grounds. The French Supreme Court held that, in addition
to challenging the exequatur for procedural defects under article
1028 of the Code de proc6dure civile, the exequatur of an inter-
national arbitral award could be challenged through a form of
third-party opposition (tierce opposition). Under this procedure,
one of the parties seeks to have the order retracted in a type of
adversarial proceeding held before the judge who rendered the
enforcement decision. In recognizing for the first time the ad-
missiblity of this form of procedural opposition-which had
been encouraged and supported by practitioners in arbitration
litigation-the court provided for a remedy by which interna-
tional arbitral awards could be challenged on public policy

101. See Goldman, supra note 81, at 117, § 57. The separability doctrine had other
important consequences which further isolated international arbitration from the poten-
tial restrictions of French domestic law. In French domestic law, allegations that the
principal agreement is void can have the effect of removing the dispute from the jurisdic-
tion of the arbitrators since the arbitration clause, because of its accessory character,
would also be void. The arbitral tribunal, as a consequence, would be denied jurisdiction
to rule upon a matter involving its competence.

In matters of international arbitration, because the compromissory clause is legally
autonomous and separable from the principal contract, the arbitrators retain jurisdiction
to rule upon their competence despite allegations that the main agreement is null and
void. This principle appears to be a well-established rule in the French jurisprudence
relating to international arbitration. See, e.g., Judgment of May 18, 1971, Cass. civ. 1re,
Fr., 99 J. Dr. Int'l-Clunet 62 (1972); Judgment of Feb. 21, 1964, Cour d'appel 5e, Paris,
92 J. Dr. Int'l-Clunet 113 (1965); Judgment of Jan. 22, 1957, Cour d'appel 1 re, Paris,
[1957] J.C.P. Jurisprudence II No. 10165.
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grounds, a ground not among those expressly enumerated in ar-
ticle 1028.102

The importance .of this procedural principle must be as-
sessed in light of the contrast that exists between the appeal
process applying to domestic arbitral awards and the recourse
procedure established for international arbitral awards. In
French domestic law, unless the parties have expressly waived
their right to appeal, a domestic arbitral award is subject to ju-
dicial appeal-a process which involves a de novo consideration
of the case.103 While the French courts and recent legislation
have to some extent assimilated international arbitral awards to
domestic awards for enforcement purposes, in that both benefit
from a simplified exequatur procedure,1 04 the assimilation is
limited to that specific purpose. Unlike domestic awards, inter-
national arbitral awards are not subject to an appeal involving a
de novo consideration of the dispute.10 5 The elaboration of this
rule, however, left unresolved the question of what method of

102. See Robert, supra note 100, at 546. The viability of the tierce opposition pro-
cedure has been upheld by more recent courts. See, e.g., Judgment of Jan. 16, 1974, Cass.
civ. 2e, Fr., [1974] Rev. Arb. 294; Judgment of Apr. 6, 1970, Cour d'appel ire, Reims,
[1971] Gaz. Pal. Sommaires I 13. It has been argued, however, that, according to an
interpretation of the combined effect of articles 546(2) and 583(3) of the Nouveau Code
de procedure civile, the legislative reform of French procedural law enacted in 1975 elim-
inated this means of recourse created by the courts. These articles provide in relevant
part that, in non-adversary matters (matire gracieuse), the recourse of appeal is availa-
ble to third parties who have been served notice of the judgment. Also, third-party oppo-
sition is available only to third parties who have not been served notice of the decision.
Because the enforcement action is essentially an ex parte proceeding which is non-adver-
sial in character, and notice of the enforcement order must be given before enforcement
can take place, see article 503, the party against whom the arbitral award was rendered
cannot have recourse to the third-party opposition procedure against the exequatur. He
must bring an appeal against the enforcement order before the court which rendered it.
See Viatte, supra note 7, at 256. The English translation of the text of these articles was
obtained in 1 New Code of Civil Procedure in France 106 (art. 503), 115 (art. 546), 123
(art. 538) (F. de Kerstrat & W. Crawford trans. 1978). To the knowledge of the writer,
this interpretation has not been confirmed by subsequent court decisions and a 1978
Paris court decision seems to hold to the contrary. See note 130 infra and accompanying
text. See also Judgment of July 5, 1979, Trib. gr. inst. ire, Paris, [1979] Gaz. Pal. Juris-
prudence II 424.

103. See text at notes 19-23 supra.
104. See text at notes 66-71 & 79-80 supra.
105. See Judgment of Nov. 3, 1960, Cass. civ. ire, Fr., 50 R.C.D.I.P. 564 (1961).

Here, the French Supreme Court upheld a lower court decision that declared that a for-
eign arbitral award could not be submitted by way of appeal to the French courts. Id. at
564-65. For a discussion of this question, see J. Robert & B. Moreau, supra note 2, at Q1-
Q2 (appeal of domestic arbitral awards) and at Xl (no appeal against foreign arbitral
awards).
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review or what type of recourse procedure should be available
against the exequatur granted to an international arbitral
award-especially when public policy concerns allegedly had
been violated.

Prior to Gosset, it was generally recognized that the exe-
quatur given to an international arbitral award could be chal-
lenged under the provisions of article 1028. The grounds for
challenging the award were limited and pertained primarily to
procedural matters, such as whether the award went beyond the
limits of the arbitration agreement or was rendered by an arbi-
trator not authorized to act.10 Gosset established an additional
means of challenging international arbitral awards on grounds
other than those provided in article 1028. Accordingly, although
the means of recourse available against international arbitral
awards were neither numerous nor extensive, they at least pro-
vided for judicial scrutiny on the basis of fundamental legal
grounds in addition to a limited number of more technical pro-
cedural grounds. This limited judicial scrutiny was perfectly
compatible with the needs of international commercial arbitra-
tion and did not create obstacles to the process.

Since the Decree of May 14, 1980, repealed article 1028
without replacing it with another action, only the third-party re-
medial procedure established in Gosset remains as a means to
challenge the exequatur granted to an international arbitral
award. In theory, at least, such an award, as in the domestic set-
ting, could be challenged by the recours en annulation remedy,
which is brought directly against the award itself and not the
enforcement order. 10 7 The grounds for challenging the award
under the recours en annulation action include many of the pro-
cedural grounds formerly contained in the article 1028 action as
well as general public policy grounds.10 8 The latter feature may
lead to the demise of the tierce opposition action established in
Gosset. It is not certain from a reading of the language of the
Decree, however, whether the recours en annulation action will
apply against international arbitral awards. An assessment of
the possible consequences of the application of this action in the
context of international arbitration and of the likely French

106. See note 30 supra and accompanying text.
107. Decree of May 14, 1980, [1980] J.O. 1238, [1980] D.S.L. 207 (Fr.), art. 44.
108. Id.
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court action will be made in the concluding section of the
article. 0 9

Public Policy Concerns

Had the French courts construed public policy concerns to
invalidate simultaneously the principal contract and the arbitra-
tion clause, the advantages of the separability doctrine would
have been limited considerably. The legal autonomy of the arbi-
tration clause in these circumstances would have been meaning-
less. For example, in a typical case, an English company and a
French concern enter into an export contract which provides for
arbitration in London in the event of a dispute. Some time later,
the French company informs its English cocontractant that it is
impossible for it to perform its obligations under the contract
due to a government order prohibiting the export of the goods in
question. Having obtained an award against the French com-
pany from an English arbitral tribunal, the English concern ap-
plies for and receives an exequatur from a French court. The
French company, however, challenges the exequiatur upon the
ground that the compromissory clause is null and void since it
provides for arbitration upon a public policy matter, that is, for
a dispute relating to the export of goods which is proscribed by a
government order.

In considering the issue raised by such factual circum-
stances, the French courts have upheld the validity of the abi-
tration clause, despite the public policy objections. They have
drawn a distinction between the invalidity of the principal con-
tract for reasons of public policy and the continued arbitrability
of subsidiary disputes to which the nullity of the principal con-
tract gives rise. In the Tardits case, 110 for example, the Cour
d'appel of Orleans ruled that a compromissory clause was not
invalid simply because the dispute submitted to arbitration con-
cerned an agreement which, in some respects, was governed by
an imperative regulation. In the court's assessment, the invalid-
ity of the principal contract for reasons of public policy gave rise
to disputes which were arbitrable and which did not concern
public policy, namely, the eventual liability of one of the parties

109. See text at notes 133-163 infra.
110. Judgment of Feb. 15, 1966, Cour d'appel, Orleans, [1966] D.S. Jur. 340.
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for the lack of performance of its contractual obligations.""1 As a
consequence, even in cases in which the principal contract is
void because it is contrary to French public policy, the corn-
promissory clause remains effective; the arbitrators still have ju-
risdiction to rule on a dispute which involves an alleged failure
of performance entitling one of the parties to compensatory
damages. This holding lends invaluable support to the separabil-
ity doctrine elaborated in Gosset, demonstrating that the sepa-
rability doctrine has been integrated.into the mainstream of
French jurisprudence.11 2  Moreover, Tardits estalishes that
French public policy concerns are the source of only narrow lim-
itations upon the process of international commercial
arbitration. 13

That public policy concerns have been interpreted and ap-
plied quite restrictively by the French courts in matters of inter-
national commercial arbitration also is evident in cases involving
issues other than separability. For instance, while French do-
mestic law makes imperative the requirement that the decision
of the arbitrators, like that of the courts, be reasoned, 14 interna-

111. Id. at 340-41.
112. The Gosset doctrine has been followed in a long line of cases. See, e.g., Judg-

ment of July 4, 1972, Cass. civ. Ire, Fr., 63 R.C.D.LP. 82 (1974); Judgment of Dec. 13,
1975, Cour d'appel 4e, Paris, [1977] Rev. Arb. 147; Judgment of Feb. 15, 1966, Cour
d'appel, Orleans, [1966] D.S. Jur. 340; Judgment of Feb. 21, 1964, Cour d'appel 5e, Paris,
92 J. Dr. Int'l-Clunet 113 (1965). For an assessment of the Hecht case, see Frances-
cakis, Le principe jurisprudentiel de 1'autonomie de l'accord compromissoire apras
l'arr&t Hecht de la Cour de cassation, [1974] Rev. Arb. 67.

113. See Judgment of Feb. 15, 1966, Cour d'appel, Orleans, [1966] D.S. Jur., 342-43
note Robert. The French Supreme Court upheld the validity of the distinction estab-
lished in the Judgment of Feb. 15, 1966, Cour d'appel, Orleans, [1966] D.S. Jur. 340 in
the Judgment of May 18, 1971, Cass. civ. ire, Fr., 99 J. Dr. Int'l-Clunet 62 (1972).
There, the performance of an international sales contract containing an arbitration
clause again was frustrated by the lack of the necessary export certificates; this led the
French concern involved to claim impossibility of performance and to allege that the
arbitration clause was invalid on public policy grounds. The Supreme Court held, how-
ever, that arbitration could be resorted to when the arbitration itself did not touch upon
public policy matters, but related solely to the question of the lack of performance of the
contract and the damages that ensued from such failure of performance. Id. at 62-65.
Therefore, according to the jurisprudence of the French courts, an international commer-
cial dispute is not unarbitrable because the principal contract from which it arises vio-
lates French public policy concerns. Such a dispute can be submitted to arbitration pro-
vided the mission of the arbitrators is not to rule upon a public policy violation, but
rather to establish the consequences of a lack of performance of a contract which would
be null and void if a rule of public policy were applied.

114. See text at note 18 supra. See also J. Robert & B. Moreau, supra note 2, at
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tional arbitral awards rendered in a jurisdiction that does not
require a reasoned opinion are enforceable in France.115 In So-
ci&t6 Elmassin,"6 a party alleged that the requirement that
judgments be rendered upon the basis of a reasoned opinion was
a public policy concern of French law and, therefore, applied to
international arbitral awards. Accordingly, it was argued that in-
ternational arbitral awards rendered upon the basis of an unrea-
soned decision, despite their conformity to the applicable foreign
legislation, should be denied enforcement in France. 117 The
French Supreme Court, approving the decision of a lower
court," s held, however, that the recognition and enforcement of
an unreasoned award in France was not contrary to French in-
ternational public policy considerations, provided the applicable
foreign legislation did not require a reasoned decision." 9

French public policy concerns also could have been inter-
preted to mandate the imposition of a restrictive time limit on
international arbitral proceedings. As noted previously, 20 article
16 of the Decree of May 14, 1980, requires that, unless the agree-
ment of the parties provides otherwise, the award in domestic

115. See, e.g., Judgment of Dec. 9, 1955, Cour d'appel, Paris, [1956] D.S. Jur. 217.
There, the Cour d'appel of Paris held that a foreign arbitral award rendered upon the
basis of an unreasoned decision was enforceable in France. The court reasoned that En-
glish law, which governed the arbitral procedure, did not require the arbitrators to give a
reasoned opinion. This provision was not found contrary to French international public
policy. Id. at 218-19.

116. Judgment of June 14, 1960, Cass. civ. ire, Fr., 49 R.C.D.I.P. 393 (1960). See
also Judgment of Jan. 29, 1958, Cour d'appel Ire, Nancy, 47 R.C.D.I.P. 148 (1958).

117. See Judgment of June 14, 1960, Cass. civ. ire, Fr., 49 R.C.D.I.P. 393, 394
(1960).

118. See Judgment of Jan. 29, 1958, Cour d'appel Ire, Nancy, 47 R.C.D.I.P. 148
(1958).

119. See Judgment of June 14, 1960, Cass. civ. ire, Fr., 49 R.C.D.I.P. 393, 395
(1960). The doctrine established in this case has been followed by the lower courts in
subsequent cases. For example, in Judgment of May 30, 1963, Cour d'appel ire, Paris, 91
J. Dr. Int'l-Clunet 83 (1964), the Cour d'appel of Paris ruled that French international
public policy concerns did not require that an international arbitral award be rendered
upon the basis of a reasoned opinion, provided the law of the foreign forum did not
require such an opinion. See id. at 87. See also Judgment of July 11, 1978, Cour d'appel,
Paris, [1978] Gaz. Pal. Sommaires 26-28, [1978] Rev. Arb. 258. There, the court held that
the lack of a reasoned decision affected only domestic awards and that the tierce opposi-
tion procedure could be brought against foreign awards only if they violated French in-
ternational public policy. The lack of a reasoned opinion, the court continued, was not in
itself contrary to this public policy as long as the silence of the opinion did not hide a
decision which was incompatible with the rules of public policy or a violation of defense
rights and the arbitration had an international character.

120. See text at note 16 supra.
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proceedings must be forthcoming within a six-month period. Ini-
tially, in SociMtW Bruynzeel Deurenfabrik,121 the Cour d'appel of
Paris interpreted this time limit rule (contained in the previous
legislation and essentially left intact by the new Decree) to have
an imperative character, to be part of French domestic and in-
ternational public policy concerns, and, consequently, to apply
to international arbitral awards. The court ruled that, since the
arbitral tribunal assumes its jurisdictional powers from the pri-
vate agreement of the parties, its authority to rule in a specific
dispute always is limited to time. 22 While the time limit could
be set either by the parties or by law, the arbitrators could not
be allowed the discretion to prolong the duration of their juris-
diction indefinitely. Thus, an arbitration clause in an interna-
tional contract authorizing them to do so was null and void ac-
cording to French international public policy concerns. 123

In so doing, the court, for the first time in French interna-
tional arbitration litigation, denied the enforceability of an in-
ternational arbitral award upon the basis of the time limit rule
contained in domestic law. Nevertheless, the time limitation im-
posed upon international commercial arbitration was not exces-
sive, but rather represented a reasonable procedural require-
ment.1 24 The French Supreme Court, however, reversed this
decision.1 25 Espousing a remarkably liberal attitude, the court
again reiterated the need to isolate international commercial ar-
bitration from the restrictions of domestic law. The court held
that the provisions of article 1007 of the civil procedure code,1 26

imposing a three-month time limit upon arbitral proceedings,
applied only to proceedings governed by French procedural law.
In the court's assessment, French international public policy
concerns did not require that an arbitral proceeding governed by
foreign law take place within a specific time limit.1 2

7 Therefore,
according to the court's holding, when the parties failed to indi-
cate a time limit in their agreement, the jurisdictional power of

121. Judgment of May 27, 1974, Cour d'appel ire, Paris, [1975] Rev. Arb. 318.
122. Id. at 321.
123. Id.
124. See id. at 323-27 note Rubellin-Devichi.
125. Judgment of June 30, 1976, Cass. civ. ire, Fr., [1977] Rev. Arb. 135.
126. Article 1007 has been replaced by article 16 of the Decree of May 14, 1980,

which prolongs the time limit to six months.
127. Judgment of June 30, 1976, Cass. civ. Ire, Fr., [1977] Rev. Arb. 135, 135-38.

19801
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the arbitral tribunal could be extended for as long as the arbi-
trators deemed it necessary to resolve the dispute satisfactorily
(provided the applicable foreign procedural law did not impose a
time limitation).

The beneficial impact of this ruling upon the process of in-
ternational commercial arbitration can be debated.128 While the
decision conflicts, for example, with the fact that arbitration
usually offers the parties a fairly rapid means of resolving dis-
putes, it represents the culmination of a process involving the
gradual effacement of the possible public policy obstacles to the
enforcement of international arbitral awards in France. The
French courts have lessened consistently the impact of public
policy considerations upon international arbitral awards. In the
present state of French jurisprudence, public policy concerns are
not contained in specific legislative texts, but rather emerge
from the application of general legal principles common to most
advanced legal systems. These general principles seem to pertain
exclusively to the guarantee of basic defense rights, namely, the
right of the parties to have notice of the action and to present
their case fully and completely before the arbitral tribunal. Fur-
thermore, these public policy concerns can be invoked only by
means of the tierce opposition procedure to the exequatur and,
now, possibly through the recours en annulation action.129

These limited public policy obstacles to the enforcement of in-
ternational arbitral awards are especially significant since the
public policy exception is one of the principal grounds for deny-
ing recognition and enforcement of awards under the New York
Convention.' o

The New York Convention in Light of the Judicial Doctrine

Although an extensive consideration of the French judicial
interpretation of the provisions of the New York Convention is
beyond the focus of this study, it should be noted that the sub-
stantive principles of the jurisprudence reflect the basic spirit of

128. See, e.g., id. at 138-45 note Rubellin-Devichi.
129. See J. Robert & B. Moreau, supra note 2, at X2. But see note 76 supra and

accompanying text, relating to the elimination of the third-party opposition procedure
by the 1975 procedural reform.

130. New York Convention on the Recognition and Enforcement of Foreign Arbi-
tral Awards, art. 5(2)(b), reprinted in J. Robert & B. Moreau, supra note 2, at Annexe
16.
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all the important international conventions on arbitration.""1

These conventions, to which France is a party, sought to achieve
international recognition of the validity of arbitration agree-
ments and to facilitate the recognition and enforcement of inter-
national arbitral awards. The New York Convention is especially
important since it was designed to supercede previous agree-
ments and to act as the universal charter of international arbi-
tration. Although the provisions of the Convention have sur-
faced only in a few French cases 32 -and where the Convention
applies, its provisions take precedence-the French judicial doc-
trine unquestionably promotes the letter and the spirit of the
Convention. In fact, in its refinement of the public policy ques-

131. There are four principal international conventions on arbitration; France has
ratified all of them. The first two agreements are now mainly of historical interest. The
Geneva Protocol of September 24, 1923, Concerning Arbitration Clauses provided that
the contracting States would recognize the validity of the submission and the arbitration
clause between parties who are respectively submitted to the jurisdiction of different
contracting States. The substance of the Protocol further provided that the arbitral pro-
cedure would be governed by the will of the parties and by the law of the country in
which the arbitration took place. Just prior to the ratification of the Protocol, the French
legislature enacted legislation providing that arbitration clauses were lawful in commer-
cial matters. The Geneva Convention Of September 26, 1927, On the Enforcement of
Foreign Arbitral Awards set forth the conditions for the recognition and enforcement of
foreign arbitral awards in the contracting States. Like the 1923 Protocol, it was destined
to be replaced by the New York Convention.

The New York Convention of June 10, 1958, On the Recognition and Enforcement
of Foreign Arbitral Awards was intended to act as the universal charter of international
arbitration. It provides only a limited number of grounds upon which foreign arbitral
awards can be refused recognition and enforcement. The final agreement is the European
Convention of April 21, 1961, On International Commercial Arbitration. The application
of the Convention depends upon the international subject matter of the dispute, the
duality of jurisdiction of the parties, and their habitual residence, not their nationality.
The texts of all these agreements are reprinted in J. Robert & B. Moreau, supra note 2,
at Annexe 5-22. The text of the New York Convention also is reprinted in 1 G. Gaja,
International Commercial Arbitration pt. 11 (1978). For a recent assessment of the Con-
vention, see Sanders, A Twenty Years' Review of the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, 13 Int'l Law. 269 (1979). For a discussion
of the recognition and enforcement of international arbitral awards in France when the
Convention does not apply, see Carbonneau, The Recognition and Enforcement of Inter-
national Arbitral Awards in French Law, 11 Int'l Law. 603 (1977).

France is also a party to numerous bilateral conventions which relate to arbitration.
For an analysis of these conventions, see Goldman, supra note 81, at §§ 37-39 et passim.
See also J. Robert & B. Moreau, supra note 2, at W6-W7.

132. According to 1 Y.B. Com. Arb. 184 (1976), 2 id. 244 (1977) and 2 G. Gaja,
supra note 131, the provisions of the Convention have surfaced in only three French
cases and were apparently of only minor importance. Accord, Oppetit, Le refus
d'excution d'une sentence arbitrale gtrangre dans le cadre de la Convention de New
York, [1971] Rev. Arb. 97. See 98 J. Dr. Int'l-Clunet 312 (1971).
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tion, the French jurisprudence goes a step beyond the liberalism
advocated by the Convention. As a consequence, the French
courts have established a distinguished reputation for France in
this area of international litigation and guaranteed that French
domestic legal obstacles will not be raised to hamper the re-
course of private international commercial parties to arbitration.
In regard to enforcement criterion, the jurisprudence and the
Convention not only are compatible, but also are complimen-
tary. The Convention establishes a public policy obstacle to the
enforcement of international arbitral awards. French courts have
advanced a very narrow definition of the French public policy
concerns that can be applied in this context.

IMPACT OF RECENT DOMESTIC ARBITRATION LEGISLATION

The Decree of May 14, 1980, and the Means of Recourse

Before reaching a final assessment of the French judicial
doctrine in matters of international commercial arbitration, a
comprehensive account should be made of the likely impact of
the new French domestic arbitration legislation upon the sub-
stance of the judicially-elaborated rules in the international
area. As a general rule, the Decree of May 14, 1980,133 pertaining
essentially to domestic arbitral matters, does not alter the prin-
cipal tenets of the judicial doctrine applying to international ar-
bitration. As noted previously, 34 however, the courts have relied
upon domestic remedies to create means of recourse actions
against international arbitral awards. Because some of these
remedies were repealed by the Decree and new provisions intro-
duced, 13 5 the Decree articles relating to the means of recourse,
especially the recours en annulation, do have potentially impor-
tant implications for the French enforcement regime relating to
international arbitral awards.

The Recours en annulation-its Applicability in International
Cases

At first blush, given the basic similarity between the

133. See note 2 supra and accompanying text.
134. See id.
135. See id. The article 1028 action was repealed and the recours en annulation

action introduced. See Decree of May 14, 1980, [1980] J.O. 1238, [1980] D.S.L. 207 (Fr.),
arfs. 44, 48.
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grounds upon which an arbitral award can be challenged under
the recours en annulation procedure and the grounds that could
be invoked under the formerly applicable article 1028 action,13

the new remedy, as it apears in the Decree, should be available
as a means by which to challenge the enforcement of interna-
tional arbitral awards before the French courts. Closer scrutiny,
however, of the literal provisions of articles 44 and 45 of the De-

136. For the recours en annulation grounds, see Decree of May 14, 1980, [1980]
J.O. 1238, [19801 D.S.L. 207 (Fr.), art 44. For the article 1028 action (now repealed), see
Nou. C. pr. civ. art. 1028 (Fr.). Under the recours en annulation action, an award can be
set aside only in the following cases: (1) if the arbitrator ruled without an arbitration
agreement or upon the basis of a void or expired agreement; (2) if the arbitral tribunal
were constituted irregularly (meaning that it was not done according to accepted proce-
dural requirements) or the sole arbitrator were nominated irregularly; (3) if the arbitra-
tor ruled without conforming to the terms of reference that were given him; (4) when the
principle of contradiction (requiring a full presentation on both sides before a ruling is
made) was not observed; (5) in all cases of nullity provided for in article 40 (i.e., awards
must be rendered upon the basis of a reasoned decision, contain the names of the arbi-
trators and be dated and signed by all the arbitrators); and (6) if the arbitrator violated
a rule of public policy. Previously, under article 1028 of the civil procedure code, an
award could be set aside: (1) if the award were rendered without a compromis or outside
of its terms; (2) if it were rendered upon the basis of a void or expired compromis; (3) if
it were rendered only by a few arbitrators not authorized to rule in the absence of other
arbitrators; (4) if it were rendered by a tiers arbitre who failed to confer with the divided
arbitrators; and (5) if it were rendered upon claims not brought before the arbitral
tribunal.

One of the significant aspects of article 44 of the Decree in comparison with article
1028 is that it no longer refers to the compromis but to the arbitration agreement, indi-
cating that the compromis has been relegated to a secondary status and that proper
importance is beginning to be placed upon the compromissory clause. But see C. civ. art.
2061 (Fr.) (providing that the compromissory clause is unlawful as a general rule unless
provided otherwise by law). There is an evident conflict between the concept of the com-
promissory clause advanced by the statutory legislation in the Code civil and the concept
advanced in the regulatory legislation of the Decree, with the latter having a closer rela-
tion to the status of the compromissory clause in actual practice.

The grounds for setting aside an award under the new and old means of recourse are
similar, especially grounds 1 to 3 under the recours en annulation and grounds 1, 2 and
perhaps 5 under article 1028. Grounds 3 and 4 of former article 1028 concern circum-
stances in which a tiers arbitre was named. The Decree, by providing in its article 13
that arbitral tribunals were to be composed of an uneven number of arbitrators, abol-
ishes the need for that procedure. Such grounds for setting aside an award, therefore, do
not appear in article 44 of the Decree. Some divergence can be seen in grounds 4, 5, and
6 of article 44 of the Decree which essentially incorporate basic public policy grounds
upon which to attack an award. Previously, in international arbitral matters, these objec-
tions would have been raised through the tierce opposition action which now may fall
into disuse. The invocation of article 44(5), however, may have some undesirable conse-
quences in the context of the enforcement of international arbitral awards. The other
means of recourse procedure-the tierce opposition-presumably also still applies de-
spite some conjectural arguments to the contrary made before the Decree was enacted.
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cree of May 14, 1980,37 reveals that the application of the
recours en annulation action to international arbitral awards in
France would be incompatible with the tenets of the previously
applicable judicial doctrine in this area.

The existence of such incompatability raises a number of
questions. For example, although the Decree is meant to regu-
late domestic arbitral matters, will the French courts interpret
the means of recourse provisions, like former article 1028, to ap-
ply to international arbitral awards? If that determination is
made in the affirmative, would the means of recourse provided
for in the Decree, specifically the recours en annulation action,
be applied in the same manner and to the same extent as in
cases dealing with domestic arbitral awards?

These questions reveal that some degree of uncertainty sur-
rounds the means of recourse provisions in the Decree at least as
they relate to the enforcement of international arbitral awards
in France. Such uncertainty could dissuade foreign parties from
arbitrating under French procedural rules and could introduce
novel difficulties in the enforcement of international arbitral
awards in France. Such a development could compromise the
liberal quality of the advances made by French case law in this
area. Arguably, the liberal judicial construction that character-
ized the decisional law before the enactment of the Decree
would continue to apply and provide solutions favoring interna-
tional commercial arbitration. The literal application of the pro-
visions of the Decree regarding the means of recourse, however,
remains possible. Conceivably, this type of interpretation could
create significant obstacles in the process, frustrating the en-
forcement of international arbitral awards in France.

Conflict with the New York Convention

One of the more evident problems stems from the fact that
a disparity exists between the grounds for setting aside an award
under the recours en annulation action 3 8 and the grounds for
denying recognition and enforcement to a foreign arbitral award
under the New York Convention.189 While it is true that the pro-

137. See note 2 supra and accompanying text.
138. See note 136 supra and accompanying text.
139. See note 130 supra and accompanying text. Under article 5 of the New York

Convention, recognition and enforcement can be denied to a foreign arbitral award: (1) if
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visions of the Convention have surfaced in very few French
cases,140 this phenomenon is largely accidental and is attributa-
ble to the way in which the cases have been brought before the
French courts as well as to the character of these cases. As noted
previously, 41 France has signed and ratified the Convention. Its
provisions, therefore, would apply when a suitable case arises. In
addition, it is a well-settled principle of French constitutional
law that international agreements which have been ratified take
precedence over inconsistent domestic laws. 142 It would appear,
therefore, at an initial analytical level, that the disparity be-
tween the grounds contained in the Convention and those pro-
vided for in the articles relating to the recours en annulation
action should not present an intractable problem. The Conven-
tion grounds simply would take precedence over the domestic
law provisions relating to the means of recourse.

The foregoing statement, however, does not account for all
possible judicial constructions. For example, the French courts
could deem that the provisions relating to the recours en annu-
lation action are merely a supplementary, and not inconsistent,
domestic legal provision which simply provides additional
grounds for opposing the recognition and enforcement of an in-
ternational arbitral award in France-thereby safeguarding to

the parties lacked the capacity to engage in arbitration or if the arbitration agreement
were invalid; (2) if a party failed to receive sufficient notice of the arbitral proceeding or
were unable to present his arguments; (3) if the award were rendered upon a dispute not
covered by the arbitration agreement or if the award goes beyond the terms of the agree-
ment; (4) if the constitution of the arbitral tribunal or the arbitral procedure followed
were not in conformity with the agreement of the parties or the law of the country of
arbitration; (5) if the award were not yet obligatory for the parties or were set aside or
suspended by a competent authority of the country in which it was rendered; (6) if the
subject matter of the arbitration cannot be submitted to arbitration under the law of the
country in which enforcement is requested; and (7) if the recognition and enforcement of
the award would be contrary to the public policy of the country in which enforcement is
sought.

It is quite clear that the article 5 grounds of the Convention were meant to apply to
enforcement matters in an international context, whereas article 44 of the Decree was
meant to apply in a domestic context. Although there is some basic concordance between
the procedural grounds included in the two articles and the basic public policy rule in
each, ground 5 of article 44 responds solely to French domestic arbitration considera-
tions. Its unrestricted application in the international context, then, could become a
source of problems.

140. See note 132 supra and accompanying text.
141. See notes 131 & 132 supra and accompanying text.
142. Constitution art. 55 (Fr.), cited in H. Devries, Civil Law and the Anglo-Ameri-

can Lawyer 161, 164 n.1 (1976).
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some extent the interests of the French legal order against the
enforcement of undesirable international arbitral awards. Al-
though the New York Convention arguably already fulfills this
function, such reasoning, while somewhat extreme, is not totally
inconceivable. In these circumstances, the disparity between the
Convention and the Decree would take on new doctrinal
significance. 113

The Requirement of a Reasoned Decision and Other Problems

Article 44(5) of the Decree14
4 provides that an arbitral

award can be set aside if certain mandatory requirements are
not satisfied. For instance, the award must be rendered upon the
basis of a reasoned opinion, must be signed by all the arbitrators
or, in exceptional circumstances, by a majority of the arbitrators,
and must contain the names of the arbitrators and the date of
the award. None of these requirements appear explicitly in arti-
cle 5 of the New York Convention. If the enforcement of an
award can be challenged under both article 5 and article 44, a
number of problems might be created which could have a nega-
tive impact upon the French enforcement regime for interna-
tional arbitral awards. First, in those cases in which the New
York Convention applies, if the recours en annulation is availa-
ble, 14 the enforcement of Convention-governed awards could be
challenged upon grounds not expressly contemplated by the
Convention. This integration of the recours en annulation
grounds into the recognition and enforcement regime of the
Convention would do violence to the liberal character of the
Convention. The French judicial interpretation of the Conven-
tion's provisions would stand as an anomaly. Moreover, it would
create a situation in which a duplication of remedies ex-
ists-those available under the Convention and thosd provided
for in the Decree. Such duplication would cause confusion in the
procedural implementation of the enforcement process and also

143. While there is some basic concordance between certain of the article 5
grounds of the Convention and the article 44 grounds of the Decree (i.e., between article
5(1)(c)(d), (2)(b) and article 44(1)(3)(2)(6) respectively), there is either a partial or a
total difference between the remaining grounds, especially between article 44(5) of the
Decree for which there is no counterpart in article 5 of the Convention.

144. Decree of May 14, 1980, [1980] J.O. 1238, [1980] D.S.L. 207 (Fr.), art. 44(5).
145. The recours en annulation may be available either as a supplement to the

provisions of the Convention and/or decreed by the courts to be part of French ordre
public or strong public policy concerns.

[Vol. 55



COMMERCIAL ARBITRATION

possibly encourage the use of dilatory tactics by non-complying
parties. The adoption of a policy integrating the recours en an-
nulation action into the Convention regime inevitably would
compromise the liberal character of France's reputation in mat-
ters relating to the enforcement of international arbitral awards.

Non-Convention Awards

It should be recalled that the New York Convention has not
been applied in the vast majority of international arbitration
cases1 6 decided by French courts before the Decree was enacted.
In these cases, the literal application of the recours en annula-
tion provisions of the Decree would appear again to undermine
some of the tenets of the liberal jurisprudence applying to the
enforcement of international arbitral awards. Most notably,
awards rendered under the application of a foreign procedural
law nonetheless would have to satisfy the mandatory require-
ments for the validity of awards under the French law, e.g., they
would have to be rendered upon the basis of a reasoned opin-
ion. 147 Thus, the incorporation of the literal provisions of the
recours en annulation action into the French policy relating to
the enforcement of international arbitral awards, even in a con-
text which does not involve the New York Convention, would
have a retrogressive impact upon French law.

Multiplicity of Enforcement Regimes

Even if the courts adopted the most progressively-minded
attitude, a difference in treatment would remain between cases
under the New York Convention and non-Convention cases.
Specifically, where the Convention applies, its provisions would
govern the enforcement questions exclusively, but in non-Con-
vention cases a separate and considerably different regime would
be applicable. This dichotomy between the enforcement regimes,
in effect, existed previously: a non-Convention award was sub-
ject to a different procedure, consisting of the article 1028 action
and the tierce opposition action. 48 What is new and problem-
atic is the fact that the substantive grounds for challenging the
enforcement of an international arbitral award under the non-

146. See note 132 supra and accompanying text.
147. See note 136 supra and accompanying text.
148. See J. Robert & B. Moreau, supra note 2, at X1-X2.
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Convention procedure differ radically in some respects from the
article 5 grounds of the Convention. These substantive differ-
ences relate primarily to the mandatory formal requirements of
the award such as the rendering of an award upon the basis of a
reasoned decision. Previously, under their liberal reasoning, the
French courts had aligned the non-Convention enforcement re-
quirements with the provisions of the Convention, thereby pro-
viding a measure of uniformity between the two enforcement re-
gimes. 1

4
9 If markedly different regimes now could be applied in

the same area of litigation, this not only would create confusion
in this area, but also would lead to an inequitable application of
different enforcement rules for Convention and non-Convention
awards.

The Problem of Hybrid Awards

This same problem also might surface, albeit with a lesser
intensity, when the international arbitral award has some proce-
dural link to the French legal order. Such a situation would arise
either when an award, although rendered abroad and involving
international commercial interests, was the result of a proceed-
ing governed by the French procedural law on arbitration, or
when a French domestic award resulted from a proceeding ap-
plying French procedural rules but involved the interests of in-
ternational commerce. In both sets of circumstances, the awards
would be linked simultaneously to the interests of international
commerce (by the subject matter of the arbitration) and to the
French legal order (via the application of the French procedural
rules on arbitration). Assuming, with some confidence, that some
difference would remain between the enforcement rules applying
to domestic and international arbitral awards, the question be-
comes one of determining which rules should apply to the "hy-
brid" awards: Should the courts institute a type of sharing ar-
rangement between the two applicable enforcement regimes?
How should the respective international and domestic character
of these awards be assessed legally for purposes of enforcement?

The question is not easy to resolve. Again, potential
problems stem from the fact that international arbitral awards
traditionally have benefitted from a more liberal enforcement re-

149. See id.
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gime than domestic awards. 150 Considering for the moment only
the grounds upon which the recours en annulation action can be
invoked, a possible problem may arise in that an award can be
set aside if the arbitrators fail to render the award upon the ba-
sis of a reasoned decision.151 This ground would apply to the two
types of awards described above because they are subject to the
French procedural rules on arbitration. Under French judicial
definitions, however, they are international, not domestic,
awards1 5 2 and can be enforced in France without having been
rendered upon the basis of a reasoned decision.15 At first blush,
there appears, therefore, to be a discrepancy between the domes-
tic law provision and the special court-articulated rule in the in-
ternational area, both of which seem to apply to hybrid awards.

Further scrutiny reveals, however, that this specific problem
is not as acute as it initially appears. Even under the previously
applicable means of recourse procedure, the determination of
whether hybrid awards should be rendered upon the basis of a
reasoned decision did not constitute an irreconcilable conflict.
Then, as now under the recours en annulation action, the courts
would reason that the parties have freely chosen French proce-
dural law to govern the arbitral proceedings. Accordingly, de-
spite the international character of the award, the arbitral tribu-
nal still should be obliged to render its award upon the basis of a
reasoned decision since the parties contracted for that result.
Moreover, such reasoning is not contrary to the rule of jurispru-
dence relating to international arbitration since it dispenses
awards from the requirement of a reasoned decision only if the
applicable procedural law does not require such an opinion. In
this case, the applicable procedural law does require that a rea-
soned decision accompany the award. In this sense, an accept-
able accommodation of the international and domestic character
of these hybrid awards can be reached.

The difficulties, then, which the recours en annulation pro-
cedure might cause in the context of ordinary international arbi-
tral awards do not surface in the context of hybrid awards.
Therefore, the application of the recours en annulation ac-

150. This fact is evident from a consideration of the entire preceding discussion.
151. See note 136 supra and accompanying text.
152. See note 108 supra and accompanying text.
153. See text at notes 161-67 infra.
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tion-which has other grounds that correspond either directly to
the provisions of the New York Convention or are included in
French international public policy concerns-in regard to hybrid
international awards would not be contrary to established policy
in this area. Other features of the recours en annulation action,
however, indicate that the remedy cannot be integrated fully or
literally into the enforcement rules applying either to ordinary
or hybrid international arbitral awards.

A Number of Possible Interpretations

The variety of ways in which the recours en annulation ac-
tion can be adapted to accommodate different enforcement cir-
cumstances creates a potential problem. Depending upon how
the courts ultimately interpret the means of recourse provisions
of the Decree, there may be, in effect, three different sets of en-
forcement rules applying to three possible types of international
arbitral awards. One enforcement regime would apply to awards
which are to be enforced under the New York Convention. Here,
it is likely that, in the interests of international comity, the
courts would rule that the provisions of the Convention would
apply exclusively. A second enforcement regime, incorporating
the recours en annulation action but eliminating the grounds
incompatible with the established jurisprudence, would apply to
awards not to be enforced under the New York Convention. Fi-
nally, a third enforcement regime would apply to hybrid interna-
tional arbitral awards. This regime presumably would include
many of the grounds for challenge outlined in the recours en
annulation provisions, while excluding other more radical fea-
tures of the action which are incompatible with any type of in-
ternational arbitral award, no matter what link the award may
have to French procedural law.

While the multiplicity of possible enforcement regimes is
not totally unacceptable in theory or practice, it does create an
enforcement framework which is unnecessarily cumbersome and
complex. For example, it is true that the rules of the third en-
forcement regime correspond to a basic feature of arbitration,
namely, that the parties may freely choose the law governing the
proceedings and thereby require the arbitral tribunal to render
an award, under French law, upon the basis of a reasoned opin-
ion. It should be recalled, however, that the determination of the
applicable means of recourse by reference to the nationality of
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the governing procedural law, rather than by reference to the
subject matter of the arbitration, runs counter to the accepted
methodology applied by French courts to determine the princi-
pal character (international as opposed to foreign or domestic)
of the arbitration itself and the arbitral award. Therefore, some
inconsistency, albeit somewhat insignificant, between the criteria
used to reach separate determinations regaiding the same award
would exist. In addition, the application of three separate en-
forcement regimes to international arbitral awards, while reflect-
ing the complexity of this area, could lead to confusion.

Attacking the Award Directly

Other features of the recours en annulation action could
make its literal application in the context of international arbi-
tration not only problematic, but also totally unacceptable. For
example, at least when the action is invoked against domestic
arbitral awards, it is directed at the award itself'54 and not at
the enforcement order (exequatur) since, under the Decree, the
exequatur no longer is subject to any means of recourse. 155 In
theory, therefore, reading the language of the Decree literally
and assuming that the provisions of the Decree are applicable by
analogy to matters of international commercial arbitration, this
Decree article would lead to a situation in which an interna-
tional arbitral award, rendered in a foreign jurisdiction under a
foreign procedural law, could be attacked directly by a party
before a French court when-or even before-its enforcement
was sought in France. 56 In contrast, under the court-created

154. See Decree of May 14, 1980, [1980] J.O. 1238, [1980] D.S.L. 207 (Fr.), art. 44.
155. Id. art. 48.
156. The Decree further provides that the recours en annulation action can be

invoked once the award is rendered, i.e., against an award which has not as yet been
granted an exequatur. It is, therefore, possible for one party to attack an international
arbitral award directly before the French courts without waiting for the other party to
obtain an enforcement order (an exequatur) for the award.

As discussed above, under now-repealed article 1028, an international arbitral award
could be challenged only by attacking the exequatur granted to the award upon the
grounds provided for in that article. Moreover, perhaps in an effort to promote the inter-
ests of international comity and the equitable adjudication of international disputes, the
enumerated grounds of article 1028 could be invoked against the award only when the
foreign procedural law governing the arbitral proceeding recognized these grounds for
challenging the award (unless these grounds were considered to be part of French inter-
national public policy concerns). A form of third-party opposition-described in the text
previously and known as tierce opposition-Do could fbWeip~yked; but, again, this ac-
tion-used primarily to challenge an award th b poil'y grounds not in-
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rules applying to enforcement matters, a party could not attack
an international arbitral award before it had been granted an
exequatur. Moreover, the two then-recognized means of recourse
could be invoked only to challenge the enforcement order and
not to attack the award directly before the French courts.

The possibility of attacking the award itself not only con-
flicts with the basic intention of the international conventions
on arbitration, in particular the New York Convention ratified
by France, but also effectively undermines the established
French judicial position which allows challenges only against the
exequatur and primarily upon fundamental public policy
grounds.

Substantive Merits Ruling

Perhaps more importantly, under article 45 of the Decree, 15
7

the recours en annulation action could lead the French courts to
exercise a type of judicial power totally incompatible with the
idea of international arbitration. The language of article 45 pro-
vides that, if a court sets aside an award under a recours en an-
nulation action, it then can render a ruling on the merits within
the terms of reference of the arbitral tribunal-unless all of the
parties involved agree that the court should not render such a
ruling. 58 Clearly, this provision is unacceptable in the context of
international commercial arbitration. It is violative of the inter-
national consensus, reflected in international agreements, con-
cerning the enforcement of international arbitral awards. More-
over, its integration into the French enforcement framework
would lead to an unequivocal regreision of the French law in
this area.

Recommendations

The substantive disparity between the Decree and the New
York Convention and the collateral consequences stemming
from the literal integration of the recours en annulation action
into the French enforcement regime relating to international ar-
bitral awards indicate the need for the type of judicial interpre-

cluded in article 1028-could be resorted to only when the award had been granted an
exequatur.

157. Decree of May 14, 1980, [1980] J.O. 1238, [1980] D.S.L. 207 (Fr.), art. 45.
158. Id.
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tation that has characterized past French practice in this area.
Such a task, obviously, is not beyond the reach of the creative
capabilities of the French courts. As this study demonstrates,
the French courts have shown a willingness to innovate-to be
"transnational"-and to depart from the provisions of domestic
law. The result has been a considerable amount of judicial origi-
nality and sensitivity in elaborating a jurisprudence which is
tailor-made to fit the needs of international commercial arbitra-
tion. The enactment of the Decree of May 14, 1980, should not
change the basic tenor of this case law; there is no reason why
the French courts could not adapt the recours en annulation ac-
tion to accommodate the requirements of international commer-
cial arbitration.

There are several possible solutions to the problems created
by the Decree of May 14, 1980.159 One judicially-contrived solu-
tion to the dilemma created by the literal application of the
recours en annulation action is for the courts to rule that, since
the Decree is a domestic legal document, its provisions simply
are not applicable to international arbitral matters. Such an in-
terpretation would have the advantage of eliminating the unde-
sirable effects of the recours en annulation action in the context
of international arbitration. For example, in cases in which the
New York Convention applied, the disparity between the Decree
and the Convention no longer would be relevant. In this setting,
awards which have not been granted an exequatur could not be
attacked directly before the French courts. Also, the refusal to

159. An initial, albeit somewhat elementary, point must be emphasized before out-
lining the possible solutions to the problems created by the Decree of May 14, 1980. The
Decree applies to domestic arbitral matters and is not intended to stand as a legislative
document which regulates international arbitral matters. But, by the same token, its in-
ternal character does not prevent the courts from reasoning by analogy from its provi-
sions in cases involving international arbitration. Since the Decree repealed article 1028
of the civil procedure code-which formerly could be invoked against the exequatur
granted to an international arbitral award-the Decree provisions should be made to
provide some suitable replacement for that action. The substituted remedy comes in the
form of the recours en annulation action. These provisions, however, are not totally con-
gruous with the established jurisprudential rules that respond to the particular needs of
international commercial arbitration. There is no legal provisiori or policy consideration
to prevent the French courts from engaging in a selective incorporation of the provisions
of the domestic Decree in the international context-taking certain provisions and mold-
ing them to the basic contours of the jurisprudence in this area. This pretorian proce-
dure and methodology were invoked before the Decree was enacted and there is no rea-
son to think that the French courts have abandoned or need to abandon their basic
approach and attitude.
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enforce an award in a non-Convention setting would not result
in a merits ruling by the courts. This somewhat extreme posi-
tion, however, might not permit parties to invoke the recours en
annulation in circumstances in which they provided for its ap-
plication, that is, in cases of hybrid international arbitral
awards. In addition, it would have the effect of limiting the
means of recourse available against international arbitral awards
since the article 1028 action would not be replaced by any
equivalent remedy. Only the tierce opposition action, with its
restrictive grounds for challenge, would remain in a non-Conven-
tion setting.

The better interpretation and one more in keeping with pre-
vious case law is to recognize the applicability of the recours en
annulation action in the international context, but with modifi-
cations of the literal language of its provisions and with the crea-
tion of special rules regarding its scope and effects. For instance,
the remedy could be invoked only against an award which has
been granted an exequatur and could be directed only against
the exequatur and not the award itself. Thus, the domestic law
rule stating that the means of recourse cannot be exercised
against the enforcement order granted to an award would not be
followed in international cases. Moreover, the setting aside of an
international arbitral award under the recours en annulation ac-
tion would result, not in a substantive merits ruling by the
court, but simply in the annulment of the enforcement order.
The tierce opposition action would remain available to invoke
public policy considerations not contemplated under the recours
en annulation action.16 0 When the provisions of the New York
Convention govern the enforcement of an international arbitral
award in France, it seems only logical and desirable to have the
Convention grounds apply exclusively to a determination of en-
forceability. In effect, this rule would exclude only article 44(5)
in the Convention setting, a provision which relates primarily to
domestic requirements for arbitral awards. The French legal or-
der could be protected sufficiently against undesirable interna-
tional arbitral awards under the Convention grounds.

The potentially more difficult problems under this second
interpretation might arise when the courts are faced with actions

160. See note 23 supra and accompanying text.
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involving hybrid international arbitral awards. The recours en
annulation action would have special relevance in circumstances
in which an award resulted from a proceeding governed by
French procedural rules on arbitration. The international char-
acter of the arbitration seemingly would dictate that the result-
ing award should be enforced according to the liberal rules ap-
plying to international commercial arbitration. The fact,
however, that the French procedural rules on arbitration were
selected by the parties to apply to the arbitral proceedings per-
haps would justify minimizing the importance of the interna-
tional character of such an award and emphasizing its procedu-
ral link to the French legal system.

The accommodation of the international and French charac-
ter of an award, arguably, should not be taken any further than,
for example, the application of the "reasoned opinion" require-
ment of the recours en annulation procedure. 161 Although the
parties may agree to the application of French procedural rules
to the arbitration, the interest in a uniform and consistent en-
forcement policy and the interest in maintaining a special re-
gime in regard to international arbitral awards outweigh the
need for the greater extension of the domestic means of recourse
action in these cases. Those international arbitral awards with a
procedural link to the French legal order should be treated in all
other respects as regular international arbitral awards. The
other recours en annulation grounds should be directed against
the exequatur granted to the award and should not result, in the
event of a successful challenge, in a merits ruling by the court,
but simply in the annulment of the enforcement order.

Summary

To summarize the solutions to the problems created by the
enactment of the Decree, there is a need to integrate some parts
of -the means of recourse provisions into the enforcement policy
relating to international arbitral awards. This integration, how-
ever, should be pursued by the courts in a selective fashion con-
sonant with the basic spirit of established jurisprudence in this
area. The recommendations that have been advanced appear to
respond adequately to these objectives and to the policy goal of

161. Id.
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maintaining a certain uniformity in the enforcement area. In
light of the substance of the previous jurisprudence, one can be
reasonably optimistic that the French courts will construe the
Decree provisions appropriately.

THE POLICY UNDERPINNINGS

No statements regarding the underlying motivation for the
elaboration of this doctrine have surfaced in the judicial deci-
sions or comments of French scholars, magistrates, or practition-
ers. Perhaps this is due to the brevity of French judicial opin-
ions and other features of French judicial writing. Although
some speculation as to the underlying policy assessments is nec-
essary to complete the tour d'horizon of the French law on in-
ternational commercial arbitration, such an endeavor must be
approached with caution and circumspection-given the conjec-
tural quality of the enterprise, the reticence of the French to
address this issue, and the fact that the doctrine is the creation
of a foreign legal culture and tradition. With these reservations
in mind, one can isolate systemic, historical, and more explicit
policy factors which must have encouraged the courts to elabo-
rate this doctrine. This set of factors serves to explain-at least,
in part-the substantive raison d'9tre of the judicial doctrine.

Systemic Considerations

Private international law, according to French definitions,
perhaps is the least statutorily-regulated area of French law.
Consequently, private international law has been, in effect, for-
mulated through the cumulation of substantive judicial holdings
and the writings of academic lawyers. 162 Traditionally, private
international law has been seen as the "island of customary or
common law" within the French system-a substantive area in
which the courts can exercise their "praetorian" powers almost
unimpeded in collaboration with academic jurists. There is, in
fact, an implicit consensus among the French legal community
that little or no codification should take place in this area of the

162. The few legislatively-prescribed rules consist of Code civil provisions: article 3
(a conflicts of law provision relating to the application of the French law on the status
and capacity of persons); articles 14 and 15 (the French rules of exorbitant jurisdiction);
article 2123 (dealing in relevant part with the effect of foreign judgments and the hy-
poth~que judiciaire [the mortgage ordered by a court]); and article 11 (describing the
legal status of foreigners in France).
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law-perhaps because of the special characteristics of the area,
the difficulty of devising stable general rules, and the almost in-
stinctive reticence to disregard an established tradition of non-
regulation by statute."' 3

This systemic consideration provides an insight into why
the French courts have had a free hand in matters of interna-
tional commercial arbitration and why the applicable law con-
sists exclusively of decisional law. This factor even may be dis-
positive of the question of why the French Parliament has never
intervened in this area of litigation. The lack of legislation may
thus not indicate approval, but rather the view that this area of
litigation, like many other private international matters, is
within the exclusive province of the courts. The particular sub-
stantive orientation of the doctrine, however, is not accounted
for by this systemic consideration. The departure from domestic
law and the exemption of international arbitration cases from its
potential restrictions are major policy choices that remain unex-
plained by a purely systemic analysis.

Historical Factors- Alliance Reconsidered

The holding in Alliance, making the compromissory clause
unlawful in French domestic law, was the origin of the dual doc-
trinal posture of the French courts in arbitration matters. While
the result in that case was premised formally upon an interpre-
tation of former article 1006 of the civil procedure code, the ac-
cepted view of the case is that the reference to the legal provi-
sion was no more than a formal legal justification for an
important policy decision. The primary motivation for the hold-
ing seemingly is found in the following phrase: "we do not find
in arbitrators the qualities which we are certain to find in magis-
trates: probity, impartiality, competence, the refinement of sen-
timents necessary to render judgments. 16 4

A year later, the same court limited the impact of this pol-
icy consideration by holding that the article 1006 prohibition es-
tablished in Alliance was not part of internal French public pol-

163. See generally Mayer, Les Ractions De La Doctrine A La Creation Du Droit
Par Les Juges En Droit International Privu-Rapport franqais (paper delivered to a
meeting of the Henri Capitant Association in Florence in May of 1980) (to be published).

164. See id.
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icy.165 Despite this qualification, the implications of the Alliance
holding for the process of arbitration remained significant. Alli-
ance clearly evidenced strong judicial doubts about the quality
of arbitration and implied a certain judicial jealousy of the insti-
tution. There also was an obvious concern that the arbitral pro-
cess inadequately safeguarded interests of the parties involved.
In light of these considerations, it was entirely appropriate for
the highest French court to express its distaste for private com-
mercial dispute resolution and to hold that because of the dubi-
ous qualities of arbitrators when compared to magistrates, such
a mechanism could not be invoked until a dispute had actually
arisen. The French courts, perhaps relying upon the traditional
distinction between domestic and international law, quickly real-
ized that the application of these policy views in litigation with
international ramifications could impair international commer-
cial relations.

In their early decisional law, the French courts acknowl-
edged that applying narrow and parochial domestic rules to liti-
gation involving international commercial arbitration would im-
pede international cooperation. The integration of domestic
policy considerations, which arguably were at the heart of the
Alliance holding, into international commercial arbitration no
longer seemed as necessary or legitimate-in fact, it could be
seen as counterproductive. In addition to the French courts' per-
ception that an extension of the article 1006 prohibition would
severely damage the economic interests of French commercial
parties, a number of other more juridical factors also explain
why the Alliance holding was inapplicable in international com-
mercial cases.

The Policy Justifications

The practical considerations that rendered the Alliance rule
unacceptable in international litigation certainly had a great
deal of influence upon the French courts' subsequent rulings in
international arbitration cases. Unrealistic decision-making and
the articulation and application of economically counter-produc-
tive rules, however, are not without the ambit of judicial discre-
tion. The French courts, as a result, at least must be credited

165. See J. Rubellin-Devichi, supra note 81, at 20-21.
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with reasonable and perceptive pragmatism, refusing to compro-
mise the French interest in international commercial dealings
for the sake of the wooden application of doctrine. To quote a
well-known phrase, "the life of the law is experience, not
logic"-experience reflecting a type of economic realism in judi-
cial decision-making. This early realism and pragmatism con-
tinue to have an impact upon current litigation and doctrine.,"

Realistic decision-making does not, however, account exclu-
sively, or even in major part, for the liberal quality of the French
judicial doctrine or for the fact that it arguably has received the
tacit approval of the French Parliament. Certain substantive
principles have been influential in this process which discount
the self-serving quality of the doctrine and emphasize its juridi-
cal character.

Commercial transactions increasingly are being done on an
international level. There is, however, an absence of interna-
tional tribunals to deal with the litigation that arises from this
type of commercial activity. As a consequence, the parties to
such argeements, unwilling to submit themselves to the jurisdic-
tion of foreign courts, have had recourse to arbitration. Arbitra-
tion is a praetorian creation of international commercial activity.
The French courts have given an unqualified recognition to the
legitimacy of such an institution, recognizing that justice in
these circumstances should not emanate from the law of any one
country. Moreover, the notion of having specialized courts con-
ducted by lay experts (les juridictions d'exception) is an inte-
gral part of the French legal system and the process of arbitra-
tion is roughly equivalent to these special courts.

That the parties have agreed to resolve their disputes
through arbitration is particularly important, for such agree-
ment is effectuated through the principle of party autonomy, a
central principle of French law. This principle states that the
agreement of the parties should be fully respected-that is, in
contractual matters, their intent as expressed in the original

166. For example, if France is to continue to grow as a center for the holding of
international commercial arbitration and if French commercial parties are to achieve and
retain an important international commercial status, the French legal position on inter-
national commercial arbitration-given the importance and necessity of the latter as a
mechanism for the resolution of international commercial disputes-must be accommo-
dating and favorably disposed.
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contract is autonomous and dispositive of how their relations
should be effectuated.

Moreover, the French legal system distinguishes between
two types of public policy concerns-mandatory rules which ap-
ply to domestic law and those which apply in international liti-
gation. The elaboration of a judicial doctrine for international
commercial arbitration differing from the rules for domestic ar-
bitration reflects the traditional substantive distinction between
domestic and international matters. Such a distinction consti-
tutes a clear recognition that certain domestic policy con-
cerns-no matter how fundamental within the national legal sys-
tem-may not be appropriate for application in or cannot be
literally transposed into the international sector. Thus, the prin-
ciple of comity and the need to transcend the differences that
exist between national legal cultures may dictate the creation
and application of special rules.

Relatedly, the chief motivation for this judicial doctrine
may lie in what the French courts perceive to be the commit-
ment and responsibility of their country to foster a viable inter-
national legal order in which the practical mechanisms for the
resolution of disputes-freely chosen by the parties in-
volved-are supported by the legal rules and principles of vari-
ous nations. While the French courts arguably may have been
coerced into adopting their liberal position by an astute percep-
tion of what was in the best economic interests of their country
(and such a policy determination in reality is of sufficient weight
to stand on its own), it is equally plausible that they have been
and remain inspired by more high-minded considerations. It
may appear to the French judiciary that it is simply unfair to
allow the dictates of a particular national law to infringe upon
the agreed provisions of international contracts. The French
courts also may believe that it would be irresponsible for France
not to give legal effect and recognition to a development which
makes the international order more stable and orderly in its
commercial activities.

The combination of these various factors probably best ex-
plains why the French courts have articulated a doctrine having
very liberal substantive principles. The exact weight that should
be attributed to each factor is difficult, if not impossible, to as-
certain. Finally, one should not minimize the role of French aca-
demic jurists in this development; given the quality of their
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work, they obviously had a very strong impact upon the perspec-
tives and perceptions of the courts in the international cases.
Their guidance, although it cannot be isolated directly, must
have been a significant factor in encouraging the courts to take a
realistic and high-minded view of the international litigation re-
lating to arbitration. The doctrine in this area may stand as
unique precisely because it is a merger of pragmatic policy-mak-
ing enlightened or inspired by the writings of academic jurists.

CONCLUSION

That international commercial arbitration is viewed by the
French courts as an important area of litigation16" 7 is beyond
question. It is, in fact, an area of litigation in which the French
Supreme Court itself has been particularly active, both in estab-
lishing basic principles and confirming the innovative reasoning
of lower courts. The elaboration of such a progressively-minded
jurisprudence dispels many of the commonplace assumptions
about the French civilian courts. Their ability to be creative doc-
trinally and to respond appropriately to the special needs of a
given area of litigation is well-demonstrated. What is especially
interesting and remarkable about this case law is its establish-
ment of a clear demarcation between domestic and international
arbitration. In the international area, the courts not only have
refused to be guided by domestic legislative provisions, but also
have refrained from relying upon the substance of international
conventions-the only legislation of direct relevance in this area.

Since the nineteenth century, the French courts have relied
upon their own perceptive assessment of the needs of interna-
tional commercial arbitration and have not neglected opportuni-
ties to foster the growth and continued development of interna-
tional commercial dispute resolution through arbitration. Their
doctrinal achievement is a substantial one-not only discredit-
ing to some extent the commonplace assumptions about civilian

167. See id at 21. See also the remarks of Mr. Justice Bellet, until recently Chief
Presiding Judge of the French Supreme Court, at the Sixth International Arbitration
Congress held in Mexico in March, 1978, in Bellet, The Evolution of French Judicial
Views on International Commercial Arbitration, 34 Arb. J. 28 (March 1979) and, in
French, [1978] Rev. Arb. 313. The fact that the highest ranking judge of the French
Supreme Court participated in a conference on international arbitration is itself testi-
mony to the fact that international commercial arbitration is viewed with some impor-
tance in France.
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courts, but also, in effect, challenging the usually unfettered va-
lidity of certain systemic principles regarding the formulation of
law in civilian legal systems. In any event, the jurisprudence in
this area could serve as a lucid substantive basis upon which to
construct a statutory codification in France regarding matters of
international commercial arbitration-an area of activity which
merits the attention of the French legislator given the increasing
importance of arbitration in transnational commercial matters.
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