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seem to account for the impact of the federal preemption doc-
trine.1 5 If a form of review is unacceptable under federal law be-
cause it is overly intrusive, it should be similarly illegal under state
statutory regimes on arbitration. If a state arbitration law would
permit parties to contract out of the statutory basis for judicial su-
pervision of awards, a provision for de novo merits review or for
examining the arbitrator's evidentiary determinations would dan-
gerously compromise arbitral autonomy and could damage the in-
stitution of private adjudication. Undercutting the national policy
on arbitration by enforcing the provisions of a non-conforming
state law is precisely the result that the federal preemption doc-
trine was intended to prevent." 6

State law cannot serve as a parallel regulatory mechanism
under which significant provisions of federal arbitration law can be
avoided or ignored. A state law of arbitration might even tolerate
the contractual elimination of all bases for judicial supervision-a
situation that even more aggressively infringes on the Court's ex-
clusivity holding in Hall Street Associates. The federal doctrine on
arbitration has never been receptive to state-law-based intrusions
upon the autonomy of the arbitral process.1 7 To the extent it fails
to conform to the preemption standard, the observation in dicta
should be seen as an ill-considered remark that confuses even fur-
ther an already convoluted discussion.

The Court's other illustration-its reference (presumably) to
the common law grounds"-fails to acknowledge that common
law grounds have long been part of the FAA framework for the
enforcement of awards. They make possible the judicial review of

115 See CARBONNEAU, supra note 3, at 127-28. The federal preemption doctrine protects the
FAA from deviant state laws. In Prima Paint Corp. v. Flood & Conklin Manufacturing Co., 388
U.S. 395 (1967), the U.S. Supreme Court ruled that the FAA was binding on all federal courts
regardless of the basis for their assertion of jurisdiction. In Southland Corp. v. Keating, 465 U.S.
1 (1984) and Allied-Bruce Terminix Cos., Inc. v. Dobson, 513 U.S. 265 (1995), the Supreme
Court expanded this rule to apply to state courts ruling on state law cases that implicate inter-
state commerce. Finally, in Citizens Bank v. Alafabco, Inc., 539 U.S. 52 (2003), the Supreme
Court endorsed a broad definition of "interstate commerce," effectively mandating that state
courts apply the FAA when ruling on matters pertaining to arbitration. By 2003, the FAA had
become the sole source of law, preempting state laws that deviated from its commands on the
regulation of arbitration. See also Nitro-Lift Tech., LLC v. Howard, 568 U.S. _ (2012, (per
curiam opinion) ("The FAA.. . is 'the supreme Law of the Land. . .' It is this Court's responsibil-
ity to say what a statute means, and once the Court has spoken, it is the duty of other courts to
respect that understanding of the governing rule of law."). Id.

116 Id.
117 Id.

1s Hall Street Associates, 552 U.S. at 590.
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the merits of arbitrator determinations.' 19 A more helpful state-
ment would have accounted for the conflict between the common
law grounds and the statutory basis for vacatur, and addressed the
incongruity of prohibiting merits review by contract when the same
approach is available through the common law grounds integrated
into the statute. The majority's characterization of manifest disre-
gard as a metaphor for statutory grounds120 does not account for
the two other common law grounds or explain how manifest disre-
gard differs from de novo review. Because manifest disregard
yields a review of the merits, there is no need to provide for such
review in the contract for arbitration unless the parties seek to in-
clude a more rigorous and specific form of review. The majority's
reference to the common law grounds, therefore, raises a host of
problems that are not even remotely resolved by the Court's retort,
"[b]ut here we speak only to the scope of the expeditious judicial
review under §§ 9, 10, and 11, deciding nothing about other possi-
ble avenues for judicial enforcement of arbitration awards."12 1

IX. THE DIssENTs

The dissents focus on the language of the statute and the con-
cept of contract freedom.12 2 Justice Breyer's dissent echoes, to
some extent, his interpretative approach in First Opinions of Chi-
cago, Inc. v. Kaplan;12 3 he concludes that the FAA "does not pre-
clude enforcement of such an agreement." 1 2 4 There is no language
in the statute that provides for statutory exclusivity or that prohib-
its parties from agreeing to a different vacatur regime. Justice Ste-
vens' dissenting opinion125 articulates the core opposition to the
majority opinion. He maintains that the FAA's statutory regime
can readily coexist with the exercise of contract freedom and spe-
cial provisions for judicial supervision agreed to by the parties.12 6

The common law, historically, has given contract freedom a sub-
stantial impact upon the regulation of arbitration 27 and the statute

119 See CARBONNEAU, supra note 58, at 261-73.
120 Hall Street Associates, 552 U.S. at 576, 585.
121 See id. at 590.
122 Id.
123 First Option of Chicago, Inc. v. Kaplan, 514 U.S. 938 (1995).
124 Hall Street Associates, 552 U.S. at 596.
125 Id. at 592-96.
126 Id. at 592-93, 595.
127 Id.
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easily tolerates "agreements fairly negotiated by the parties." 1 28

"An unnecessary refusal to enforce a perfectly reasonable category
of arbitration agreements defeats the primary purpose of the stat-
ute."1 29 The actual text of the statute "does not compel . . . a read-
ing that is flatly inconsistent with the overriding interest in
effectuating the clearly expressed intent of the contracting par-
ties."1 3 o Contract freedom-the expression of party choice-has
always been, and continues to be, instrumental to the law and prac-
tice of arbitration. The law aims to protect the exercise of that
choice. Artificial limitations, even if introduced to protect the effi-
ciency of the process, will generate confusion and conflict in the
law. Parties can choose to arbitrate on their own terms and judicial
paternalism should not restrain their free exercise of choice.

The Justice Stevens of this dissent is not the Justice Stevens of
the dissent in Mitsubishi' or Vimar Seguros v. Reaseguros,32 or
even the author of the majority opinion in Mastrobuono v. Shear-
son Lehman Hutton, Inc.' 3 In Hall Street Associates, Justice Ste-
vens touts an ideology that is more characteristic of the Fifth
Circuit's rulings on contract freedom in arbitration and the validity
of 'opt-in' agreements.13 4 It suggests that the legislative will ex-
pressed in the statutory framework can coexist with contract free-
dom even when the latter supplements or alters the statutory text.
The parties have a legal right to choose, and the law's core mission
is to protect that right from infringement. Once exercised, the
freedom to choose extends to all the aspects of the chosen process,
including how awards are to be assessed. The parties can pick their
brand of judicial surveillance, including the general decision to
augment or eliminate it. The choice to arbitrate can be fully extra-
judicial or lead to a complete, albeit peculiar, convergence of judi-
cial and arbitral adjudication. The courts need not protect the
parties from themselves, especially when they are in essential
parity.

128 Id.

129 Id.

130 Hall Street Associates, 552 U.S. at 592-93, 595.
131 Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985) (Stevens, J.,

dissenting).
132 Vimar Seguros y. Reaseguros, S.A. v. MA' Sky Reefer, Her Engines, 515 U.S. 528 (1995).
133 Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52 (1995).
134 See e.g., Gateway Tech., Inc., v. MCI, 64 F.3d 993 (5th Cir. 1995); LaPine Tech. Corp. v.

Kyocera Corp., 130 F. 3d 884 (9th Cir. 1997); Kyocera Corp. v. Prudential-Bache Trade Services.,
Inc., 341 F.3d 987 (9th Cir. 2003), Hughes Training Inc. v. Cook, 254 F.3d 588 (5th Cir. 2001).
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X. THE NEw APPRAISAL

Hall Street Associates does not have much, if any, impact upon
international arbitration. The circumstances of LaPine Tech. Corp.
v. Kyocera Corp.13 5 were international and that decision launched
the 'opt-in wave.' The issue, however, was quickly and completely
embedded in the culture of local law. Moreover, the Court merged
the domestic and international aspects of U.S. arbitration law into
a unitary doctrine13 6 in McMahon'37 and Rodriguez de Ouijas v.
Shearson/Am. Express, Inc.13 s when it removed Mitsubishi' from
its trans-border circumstances and gave its holding a widened berth
in U.S. arbitration doctrine. 140 Hall Street Associates does not im-
plicate either Article V of the New York Arbitration Conventionl41
or its setting-aside procedure.142 It simply interprets FAA §§ 9-11,
provisions that regulate domestic matters on arbitration. To the
extent that it restrains contract freedom in arbitration (allegedly
for the benefit of arbitral efficiency), the holding in Hall Street As-
sociates might prevent international parties from choosing a pro-
cess for judicial supervision, but the opinion does not address that
issue either expressly or implicitly. It may serve as a precedent in
the evolving global law on arbitration, and it clearly alerts foreign
parties to the shifting sands of the American law of arbitration.

From a purely domestic vantage point, Hall Street Associates
may be useful and instructive in its prioritization of enacted law
over contract. In regulatory matters, as elsewhere, clarity is always
a virtue. A hierarchy of principles is necessary to any epistemol-
ogy. The prohibition of parties from treating the statute as a mere
default mechanism has a number of benefits. The institutional
standing and stature of the enacted law is reinforced, and arbitra-
tion is less likely to be subject to the chaos of individual prescrip-
tion. Uneven playing fields will be more leveled. Practical

135 LaPine Tech. Corp. v. Kyocera Corp., 130 F.3d 884 (9th Cir. 1997).
136 See CARBONNEAU, supra note 3, at 409-15.
137 Shearson/Am. Express., Inc. v. McMahon, 482 U.S. 220 (1987).
138 Rodriguez de Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477 (1989); see also Granite

Rock Co. v. Int'l Bhd. of Teamsters, 130 S. Ct. 2847 (2010).
139 Rodriguez de Quijas, 490 U.S. 477; Granite Rock Co., 130 S. Ct. 2847. See also Mitsubishi

Motors Corp. v. Soler Chrysler-Plymouth, 473 U.S. 614 (1985).
140 McMahon, 482 U.S. at 229.
141 See supra note 56 and accompanying text.
142 See id. Giving the setting aside provision in Article V of the New York Arbitration Con-

vention special significance is warranted because the setting aside procedure applies on the basis
of domestic law of the requested State. It represents a reference to local law in a trans-border
framework for the enforcement of international arbitral agreements and awards.
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legitimacy is added to the theoretical idea that law and courts have
a significant social function in their service as vehicles for proclaim-
ing and instituting the will of the community in matters of fairness
and justice. The anarchy of contract could make it difficult to
achieve an effective rule of law. Society acquires legal civilization
by tempering individual liberty with the necessary discipline of
constraints. Circumstantial determinations must contribute in
some measure to general guidance-at least, so goes the theory of
social and political organization.

In this sense, Hall Street Associates reintroduces balance and
stability to the U.S. law of arbitration. By emphasizing the impor-
tance of expedited enforcement proceedings, the Hall Street Court
solidifies judicial support for the operation of the arbitration pro-
cess and its outcomes. It thereby-at least, arguably-fosters the
autonomy of the arbitration process. One of the unstated or un-
derstated propositions of the current U.S. law of arbitration, how-
ever, is that the contractual choice to arbitrate has consequences.
Contracting parties not only explicitly bargain for economy, exper-
tise, expedition, and enforceability in adjudication, but they also
subscribe to the existing law and legal policy on arbitration and the
courts' ongoing supervision of the arbitral process on this basis.
Their bargain for arbitration implies acquiescence to the arbitra-
tors and their use of authority and the legal doctrine that governs
arbitration and seeks to keep it fair, functional, and final.

As in Mastrobuono, the parties in Hall Street Associates were
free to choose, but were obligated to choose responsibly. The bar-
gain for arbitration implies a further commitment to uphold the
effectiveness of private adjudication. In Mastrobuono, the parties
could not select state law provisions that would disable their refer-
ence to arbitration unless they did so deliberately and knowingly.
The Court's determination in Mastrobuono was benevolent; it
sought to protect the right to arbitrate from ill-considered refer-
ences to state law. In Hall Street Associates, the parties were told
by the Court that they could not choose to judicialize the final
phase of arbitration by authorizing de novo judicial review because
such a practice would undermine the expedition of court supervi-
sion of awards and, by extension, the speed of the arbitral process
itself. Both cases demonstrate that parties can choose freely as
long as their choices do not lead to an oxymoronic or pathological
reference to arbitration.

The protection proffered in Hall Street Associates, however,
was more ominous than in Mastrobuono-protective benevolence
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in Hall Street Associates had been transformed into a less deferen-
tial form of paternalism. By eliminating party provision at this
stage of the process, the Court removed the parties and their arbi-
trators from decision-making on the matter of enforcement. Ac-
cordingly, the ruling in favor of arbitration in Hall Street Associates
was a double-edged sword. The decision privileged expedited en-
forcement but left the Court and its sense of juridical principles as
the all-powerful standard-bearer in the final, conclusive phase of
the process. In Hall Street Associates, the Court concluded that the
parties' amalgamation of trial formats at the enforcement stage
lessened arbitration's functionality and effectiveness. Party provi-
sion, therefore, unacceptably diminished arbitration's remedial ef-
ficacy, contradicted the law and its objectives, and was unlawful.

Having no guide other than its own sense of legality, practical-
ity, and necessity, the Hall Street Court held that only the enacted
law could determine how arbitral rulings were to be evaluated.
The exclusion of contract freedom in enforcement rendered the ar-
bitral process less malleable and adaptive-two characteristics that
have contributed considerably to its social utility and adjudicatory
success. As a result, practical experience and the needs of the par-
ties were less significant to the regulation of arbitration. Through
the Court, the law gave itself absolute jurisdiction to regulate the
confirmation and vacatur of arbitral awards. The judiciary would
decide which principles applied, when they applied, and what they
meant both generally and specifically. The Court became the
grand fiduciary of the public and private interest in arbitral adjudi-
cation. It protected arbitration from wayward arbitrators and idio-
syncratic contract provisions. Parties could not 'opt in1 43 -let
alone 'opt out.' The enforcement process was impervious to con-
tract. The statutory regime was the exclusive protocol for the judi-
cial assessment of an arbitrator's determinations and the trial that
engendered them.14 4

143 Hall Street Associates, 552 U.S. at 586. (By declaring FAA §§ 9, 10, and 11 to be the
"exclusive" means or basis for regulating the enforcement of arbitral awards, the Court re-
stricted the use of contract freedom in arbitration.)

144 Parties have a contractual right to choose arbitration and customize their recourse to the
process-in terms of the submission of disputes, the selection of arbitrators, the procedural fea-
tures of the proceedings, and the basis for reaching a determination. Once the arbitrator rules
and gives effect to their bargain, the parties' authority to mold the process ceases. Functus of-
ficio disables both the arbitrators and the parties in terms of the process. The rendition of the
award repositions the arbitral process under the provisions of the enacted law and subjects it to
the judicial construction of the norms for adjudicatory validity. Parties can bargain to forgo
courts and entrust private judges with the resolution of their disputes, but their right to choose
ends when a result is rendered.
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By administering a 'haircut' to contract freedom, the Hall
Street Court reinvigorated the regulatory privilege of the law over
arbitration. Only public institutions could validate private adjudi-
catory determinations. Although parties could assume the risk of
arbitrating in whatever manner they chose, the State would not al-
low them to take the same risk in terms of the final result. The
deal for private adjudication was somehow different at its conclu-
sion than its inception. Despite the failures of judicial litigation,
the requirements of public adjudication became dominant at this
stage of the process. Arbitrators could not be trusted (or empow-
ered by private parties) to reach legally valid determinations on
their own.

The Court's holding did not respond to the issue that opened
the litigation: whether 'opt-in' agreements were enforceable con-
tracts. The Court held more generally that the FAA's enforcement
provisions were "exclusive."145 By voiding all contract stipulations
regarding the enforcement of awards, it established the exclusive
authority of courts to decide the validity of arbitral awards. Only
courts could identify and apply the standards of lawfulness. The
decisional objective in Hall Street Associates was much larger than
what was stated in the petition for certiorari. The purpose was to
establish the controlling authority of actors at different stages of
the arbitral process. The case was an exercise in demarcating
boundaries and allocating territory. With the ruling in Hall Street
Associates, it was clear that the law and the courts had exclusive
jurisdiction to regulate the enforcement of awards. Even internal
arbitral appeal,14 6 seemingly, could not alter the statutory regime
and process of enforcement.

"Functus Officio is a Latin term meaning 'having performed his or her office.' With regard
to an officer of an official body, it means without further authority or legal competence because
the duties and functions of the original commission have been fully accomplished.... For exam-
ple, the functus officio doctrine dictates that, once arbitrators have fully exercised their authority
to adjudicate the issues submitted to them, 'their authority over those questions is ended,' and
'the arbitrators have no further authority, absent agreement by the parties, to redetermine
th[ose] issue[s].' [T.Co. Metals, LLC v. Dempsey Pipe & Supply, Inc., 592 F.3d 329 (2d Cir. Jan.
14, 2010) . . .]" See http://thelawdictionary.org/functus-officio/ (last visited March 13, 2013).

145 Hall Street Associates, 552 U.S. 586.
146 Internal arbitral appeal involves the review of the initial arbitral award by a second panel

of arbitrators for errors of law, serious procedural flaws, or on any other basis chosen by the
parties. Like arbitration itself, internal arbitral appeal is a product of contract. Parties to an
arbitration agreement may establish a non-judicial appellate process for the award. Internal
arbitral appeal is attractive in that it keeps arbitration private and efficient. Even if courts en-
force the parties' agreement for internal arbitral appeal, they are unlikely to hold that such
procedures foreclose any judicial role in terms of the confirmation and vacatur of awards. See,
e.g., Paul Bennett Marrow, A Practical Approach to Affording Review of Commercial Arbitra-
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In keeping with its principal holding, the Court also attempted
to confine the governing statutory law to its enacted content by
eliminating the so-called common law grounds for vacatur-in par-
ticular, manifest disregard of the law. The majority opinion makes
abundantly clear its position that manifest disregard should cease
having a separate, autonomous function and rather be absorbed
into the existing statutory language and become part of the excess
of authority ground. The consequence would be the enacted statu-
tory text's increased exclusivity. Excising manifest disregard from
vacatur proceedings would eliminate a popular means of engaging
in the judicial review of arbitral awards' merits, thereby strength-
ening the independence of arbitral determinations. By the same
token, incorporating the ground into the express language of the
statute would enhance the circumference and range of the statu-
tory grounds and have them accomplish what had been available
only through the common law grounds. As a result, the singularity
(and growing elasticity) of the statutory regime would be affirmed,
as would the enhanced power of the courts at this stage of the arbi-
tral process.

The holding and dicta, therefore, were all of a piece. Both
determinations empowered the courts to exercise their supervisory
powers over the arbitrators and the arbitral process, and made it
impossible to achieve any contractual exemption from the use of
that power. No insurance was available against the risk of judicial
reversal of arbitral awards. The parties were helpless against the
exercise of judicial authority. They could not protect themselves
against a judicial finding of evident arbitrator partiality (because of
would-be nondisclosure) or the conclusion that the arbitrators ex-
ceeded their authority by agreeing at the outset of the transaction
to forgo those possibilities. The parties had to tolerate uncertainty
in their bargain for arbitration because courts were entitled to ap-
ply the law, and the law was entitled to set standards-no matter
their impact on individual bargains and the bargaining parties' in-
tent. A judicial conviction that adjudicatory power had been mis-
used would thwart an arbitration regardless of the parties' intent to
have awards stand as rendered. An anonymous collective interest
demanded that courts and public regulation have a firm and irrevo-
cable hand in the operation of the arbitral process. The need to
have the judiciary protect arbitration and the law's exclusive man-

tion Awards: Using An Appellate Arbitrator, in AAA HANDBOOK ON COMMERCIAL ARarrRA-

TION 485 (Thomas Carbonneau and Jeanette A. Jaeggi eds., 2010).
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date to provide this type of protection are the less evident and
more fundamental contributions of Hall Street Associates.

The insidious character of Hall Street Associates did not be-
come fully evident until the decisions in Rent-A-Center and Stolt-
Nielsen. The latter decisions, especially Stolt-Nielsen, are notorious
for their expansion of the supervisory role of courts in the arbitral
process. Rent-A-Center addressed the governance of the threshold
part of the process, asserting-through the fabrication of a second
separability clause-that the courts had adopted the new mission
of validating the enforceability of a Kaplan jurisdictional delega-
tion clause. While the specific result in Rent-A-Center favored ar-
bitration and arbitrability, the reasoning also attributed a decisive
function to the courts in the initial jurisdictional stage of the pro-
cess, despite the parties' agreement to have the arbitrator decide
all jurisdictional matters. Stolt-Nielsen was an even stronger as-
sault on arbitral autonomy, representing a more vigorous challenge
to the authority of the arbitrating parties and the ruling arbitrators.
There, the parties disagreed about whether their contract permit-
ted or tolerated the submission of disputes to class action arbitra-
tion. They submitted the matter to a specially-designated panel of
AAA arbitrators. The arbitrators held hearings and listened to ex-
pert opinion; they concluded that the parties' arbitral clause did
not prohibit litigating disputes on a class action basis. That deter-
mination caused considerable consternation among a majority of
the justices of the U.S. Supreme Court. The majority opinion com-
plained mightily about the arbitrators' construction of the contract,
especially the significance they attached to the silence of the agree-
ment on the issue of class action. Silence was silence; logically,
meaning could not be discovered in a contractual void.

By concluding that the absence of reference implied a pre-
sumptive permissibility, the arbitrators had not construed the con-
tract entered into by the parties, but rather imposed their own
policy choices on them and their agreement. This post facto rewrit-
ing of the terms of the agreement was an egregious departure from
permissible contract construction and constituted an 'excess of au-
thority.' By concluding that the contract was hospitable to class
action arbitration, the arbitrators had reformulated the contract's
terms and made it reflect values that the arbitrators thought the
parties should have possessed had they been prescient at the time
of contract formation.

In many respects, Hall Street Associates presaged both Rent-A-
Center and Stolt-Nielsen. All three opinions address the courts'

20131 617
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role in the regulation of the arbitral process, allowing courts to
usurp the authority of parties and arbitrators to make conclusive
choices about the manner and extent of arbitrability. Speaking in
the name of governing legal norms, the Court decided what behav-
iors and determinations were permissible in arbitration. Although
the parties bargained for arbitrator rulings, the Court decided what
was lawful in arbitration. Despite the agreement's exclusion of
courts, a judge decided whether a Kaplan jurisdictional delegation
clause was an enforceable contract and courts decided whether an
arbitrator's interpretation of the arbitral clause stood (regardless of
any reference to either Kaplan or Green Tree Financial Corpprora-
tion v. Bazzlel4 7 ). Judicial supervision was no longer deferential
but was instead decisive. It promoted traditional legal values and
positions, not arbitral autonomy and arbitrability. It introduced
fundamental deviations from the prior practice and policy, thereby
redefining both of them.

The federal policy favoring arbitration was no longer so em-
phatic; it could be made to bow to would-be legal imperatives (re-
garding contract construction, validity, and enforceability) no
matter the parties' agreement or how the arbitrators may have de-
cided. It represented a judicial approach that diminished and de-
preciated arbitration and subordinated it to the overwhelming
force of judicial disagreement and disapprobation. It depicted a re-
emergence of judicial hostility to, and competition with, arbitra-
tion. It may well announce a return to the status quo ante, in which
arbitration is seen as renegade adjudicatory relief. To some de-
gree, in these cases, the oracle of contemporary U.S. arbitration
law abandoned its bastard offspring, surrendered its parental rights
and responsibilities, and returned to its former position in the plan-
tation house.

XI. CONCLUSION

The existence of these developments in the decisional law is
incontrovertible. The rulings and their consequences are, in major
part, unmistakable. The cases clearly bear a unifying affinity with
one another that celebrates, in a like-minded fashion, the superior-
ity of legal values over arbitration. It is difficult to argue they are
'one-off' events. These cases could announce a reversal of fortune

147 539 U.S. 444 (2003).
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for arbitration and the end of its golden age. Believing that a rela-
tionship of 'cooperative dominance' is in the offing explains noth-
ing and is simply wrong-headed. The law either allows arbitration
to flourish on its own terms or crushes the process with its conven-
tional law agenda. The power to authorize or prohibit resides with
the Court. The current indeterminacy of arbitration's legal stand-
ing is further complicated by the more recent ground-breaking de-
cision in AT&T Mobility LLC v. Concepcion, in which the Court
upheld unequivocally the autonomous operation of arbitration. In
AT&T Mobility, the Court declared that class action waivers were
a legitimate part of the bargain for the arbitration and that adhe-
sive arbitral clauses were lawful, enforceable contracts. The AT&T
Mobility decision stands in marked contrast to the Court's disposi-
tion in Hall Street Associates, Rent-A-Center, and Stolt-Nielsen.
AT&T Mobility is a judicial pronouncement that embodies cate-
gorical judicial deference to arbitration. Despite their suspect legal
character, the Court validates contract practices vital to
arbitrability.

In terms of arbitration, the Court seems to be of two minds,
delivering contradistinctive messages about the applicable policy.
It has become difficult to proffer guidance on the law of arbitration
in light of the bifurcation in approach. The type or usage of arbi-
tration (commercial or adhesive) does not explain the dichotomy in
doctrine. The struggle appears to reside between the hegemony of
law and the necessity of recourse to arbitration. On the one hand,
the Court does not want to forgo its role as the purveyor of gov-
erning standards or its ability to rectify what it perceives to be dis-
turbing arbitrator error. On the other hand, it does not want to
cripple the arbitral process with ill-suited, misfit acts of legal regu-
lation. At the very least, provided an overarching systemic per-
spective is justified and consistent with the reality of the Court's
deliberations, the Court is undecided about the future direction of
U.S. arbitration law. It is not sure whether to trust the arbitrators,
the parties, and their legal counsel, or to protect society and the
parties themselves from the choice of arbitrating disputes.

Stolt-Nielsen reveals that the Court, despite its protestations to
the contrary, 4 9 wants to jettison manifest disregard from the U.S.

148 AT&T Mobility LLC v. Concepcion, 131 S.Ct. 1740 (2011).
149 Stolt-Nielsen v. AnimalFeeds Int'l, 130 S. Ct. 1768 n.3 (2010) ("We do not decide whether

'manifest disregard' survives our decision in Hall Street Associates, L.L.C. v. Mattel, Inc. . . . as
an independent ground for review or as a judicial gloss on the enumerated grounds for vacatur
set forth at 9 U.S.C. § 10. AnimalFeeds characterizes that standard as requiring a showing that
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law of arbitration and transfer its previous function into the statu-
tory ground relating to excess of authority. The role of internal
arbitration appeal of awards remains truly undecided, especially as
to its impact upon the grounds for the judicial supervision of
awards. Eliminating the latter could circumvent the judiciary com-
pletely and bestow unfettered authority upon appellate arbitrators.
Such an outcome, however, would void the impact of the holdings
in Hall Street Associates, Rent-A-Center, and Stolt-Nielsen. These
cases appear to signal a desire to return to the public process of
litigation and end the privatization of adjudication. They exem-
plify judicial distrust of the legitimacy of adjudication through arbi-
tration and the Court's lack of confidence in arbitration's
adjudicatory capabilities. If these assessments are confirmed by fu-
ture practice, it will place even greater stress on public resources
and diminish-perhaps imperil-the rights of American citizens.

To argue that such consequences are untenable and unrealistic
makes it difficult to explain the result and reasoning in the 'new
trilogy' of anti-arbitration cases.15 0 The best defense to alleged ju-
dicial distrust of arbitration is to argue that the outcomes in the
cases are stand-alone events that result from the justices' internal
discussion of the legal issues that pertain to individual cases or re-
flect the eventual congealing of contradistinctive opinions within
the Court. In this sense, the three cases are akin to Volt Informa-
tion Sciences,'15 an aberrant decision, the non-conforming doctrinal
aspects of which were gradually buried in decisional oblivion.
Nonetheless, the rulings introduce a sliver of distrust in the wall of
arbitration doctrine. The possible breach in the edifice of law is
ominous and portends an undecided future and an unresolved
destiny for arbitral adjudication. Let's hope that judicial distrust,
hostility, and envy are figments of an intemperate legal
imagination.

the arbitrators "knew of the relevant [legal] principle, appreciated that this principle controlled
the outcome of the disputed issue, and nonetheless willfully flouted the governing law by refus-
ing to apply it." Brief for Respondent 25 (internal quotation marks omitted). Assuming, argu-
endo, that such a standard applies, we find it satisfied for the reasons that follow.").

150 In the forty-five or so cases on arbitration decided by the Court, there isa not insignificant
handful that ruled against arbitration and refused to promote the autonomy of the process.
Wilko v. Swan, 346 U.S. 427 (1953) was the first such decision, followed a decade later by Alex-
ander v. Gardner-Denver Co., 415 U.S. 36 (1974). Also part of this group are: Volt Information
Sciences (note 152 infra), EEOC v. Waffle House, Inc., 534 U.S. 279 (2002), and the three princi-
pal cases discussed in the text.

151 Volt Info. Sci., Inc. v. Bd. Trs. Leland Stanford Junior Univ., 489 U.S. 468 (1989).


