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just as they are with attorneys,!12 the risk is that enforcement efforts
will lead to greater fragmentation and incoherence instead of
coherence and consensus, undermining the efficacy of
international arbitration.

4. REGULATING ATTORNEYS IN TRANSNATIONAL DISPUTE
RESOLUTION

The first Sections of this Article have examined challenges
inherent in regulating global advocates and the limitations of Rule
8.5 and other current attempts. This final Section considers
broader and more prescriptive questions of how global advocates
should be regulated. To that end, this Section challenges the basic
approach and underlying assumptions of Rule 8.5. In Section 4.1, I
argue against an omnibus choice-of-law rule, such as Rule 8.5, in
favor of rules that prescribe different choice-of-law solutions for
different types of attorney conduct. Recognizing that limitations
will exist even with more refined choice-of-law provisions, Section
4.2 emphasizes the need to leave room for a measure of attorney
discretion in cases where violations of foreign law or ethical rules
may be justified. I explain in Section 4.3 that conflict-of-laws
stopgaps like Rule 8.5 cannot provide a final alternative because
they leave open important questions about how to define
attorneys’ ethical roles and obligations when they are detached
from any particular legal system. Section 4.4 argues against
application of national rules in proceedings before international
tribunals and urges that such tribunals adopt their own ethical
rules. Finally, in Section 4.5, with respect to enforcement, I argue
that home licensing authorities are not institutionally adept to
enforce unfamiliar ethical rules applied to activities that occur in
far off and distant proceedings. I propose instead that these
authorities work in cooperation with their foreign counterparts
and international tribunals to effectuate discipline identified by
those bodies under applicable rules.

4.1. Moving Beyond One-Size-Fits-All Analysis

Conventionally, conflict-of-laws analysis seeks to identify a
single legal rule that applies to specific conduct, based on an
evaluation of the contacts of the actors involved and the competing
interests of the relevant sovereigns whose territory is implicated in

N2 See supra Section 2.3.3.
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those contacts.’’® To that end, conflict-of-laws analysis usually
begins by classifying a specific factual situation under “the
appropriate legal categories and specific rules of law.”114¢ Rule 8.5
defies this analysis. Instead, the Rule replaces a specific factual
situation or event with the broad category of “advocacy before a
tribunal.”1> Rather than parse out individual rules, Rule 8.5
prescribes substitution of an entire, monolithic code of legal ethics
that is determined by the physical location where that tribunal is
located.

Apart from being anomalous to traditional conflict-of-laws
analysis, this approach leads to disturbing results because not all
ethical rules that would be substituted out by application of Rule
8.5 are limited in their effect to the immediate proceedings. For
example, as noted above, Dutch ethical rules would apply in a
proceeding before the Iran-U.S. Claims Tribunal.l’6 These rules
would permit a U.S. attorney to engage in what would be
considered conflicted representation before an arbitration seated in
Mexico, even though the brunt of the conflict would be borne by
another client who is not party to the current proceedings or who
entered the representation agreement without understanding that
the ethical protections existing at that time could be substituted
out. Conversely, as noted above, the Rule also implicitly
authorizes continued violations of foreign ethical rules whenever
they are connected to a U.S. matter. Under Rule 8.5, therefore,
attorney advertising in Bhopal and pre-testimonial communication
with German deposition witnesses would still be permitted despite
being unethical (and potentially illegal) in the host countries.11?

In related areas, other conflict-of-laws regimes have taken a
more careful and constructive approach. For example, in the
context of judicial procedures, conflict-of-laws analysis separates
out individual procedural events and specific activities, each of
which receives its own particularized analysis regarding which
legal rules should be applied. Under this approach, the provision

113 See, e.g., EUGENE F. SCOLES ET AL., CONFLICT OF LAWS § 2.1 (4th ed. 2004);
WILLIAM M. RICHMAN & WILLIAM L. REYNOLDS, UNDERSTANDING CONFLICT OF LAWS
1-3 (3d ed. 2002). There are of course other schools that diverge from this more
conventional approach, arguing that choice of law should not be jurisdiction-
selecting.

114 RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 7 cmt. b (1971).

115 MODEL RULES OF PROF'L CONDUCT R. 8.5 (2002).

116 See supra note 16 and accompanying text.

117 See supra note 83 and accompanying text.

o
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of notice, the exchange of pleadings, the trial itself, and —within
trial proceedings—even burden of proof and questions of witness
competence and credibility, each receive their own separate
analysis regarding which system’s rules apply.118 This
individualized analysis is necessary because for each procedural
stage, the factors relevant to selection of an applicable rule may
have different weight, depending on the purpose of a particular
rule and the interests affected by the activity.119

This approach is not inevitable in legal ethics, as demonstrated
by the U.K. corollary to Rule 8.5, the Solicitors Regulation
Authority’s (“SRA’s”) Rule 15 regarding “overseas practice.”120 In
place of Rule 8.5’s terse directive, SRA Rule 15 has an extensive
preface that explains how its various provisions apply. It then
slogs through the each of the rules in the Solicitor's Code of
Conduct, providing individualized guidance about the application
of each to activity abroad. Notably, UK. confidentiality and
conflict of interest obligations continue to apply to activities
abroad, but the U.K. prohibition against contingency fees does not
apply to representation in foreign jurisdictions. As a result, SRA
Rule 15 ends up with much more salient results than Rule 8.5,
particularly regarding rules that protect clients and third parties
who are not directly involved in the relevant “matter.” As Rule 8.5

18 See RESTATEMENT (SECOND) OF CONFLICT OF Laws §§ 123-139 (1971)
(highlighting the variety of different issues that require choice-of-law
determination).

119 Section 6 of the Restatement (Second) of Conflict of Laws provides a good
summary of the factors that are generally considered in determining which rules
should be considered to determine the applicable rule of law:

(a) the needs of the interstate and international systems,
(b) the relevant policies of the forum,

(c) the relevant policies of other interested states and the relative interests
of those states in the determination of the particular issue,

(d) the protection of justified expectations,

(e) the basic policies underlying the particular field of law,

(f) certainty, predictability and uniformity of result, and

(g) ease in the determination and application of the law to be applied.

RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 6 (1971).

120 See SOLICITORS REGULATION AUTHORITY [SRA] CODE OF CONDUCT R. 15
(2007) (providing the rules regarding overseas practice, ranging from conflicts of
laws to fee practices).
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is reconsidered, at a minimum, its application should be more
carefully modulated and tailored to fit specific ethical rules.

4.2. Regulatory Arbitrage and Professional Discretion

Another unpleasant side effect of Rule 8.5’s omnibus approach
to conflict of laws is that it completely obviates the need for
attorneys to exercise any professional judgment or discretion in
selecting applicable rules. Rule 8.5 implicitly authorizes attorneys
to violate — with ethical impunity —foreign law (at least under one
possible interpretation)!?! and ethical rules.’2 They are granted
this free pass to disregard foreign provisions without any
obligation that they spend even a moment of professional
reflection to assess the value of the activity to the case or the
relative importance of the foreign law or ethical rule being
violated. To be sure, attorneys may sometimes be justified in
violating foreign law, particularly if the foreign law would
significantly impede or prevent a just result in a legal proceeding
that is not exclusively subject to that nation’s laws.12 While a
violation can sometimes be justified, exercise of discretion is
necessary to determine its propriety in an individual case.
Notably, both SRA Rule 15 and Rule 2.4 of the CCBE use language
that suggests that attorneys can and should engage in some
evaluative process.12

121 See supra Section 3.1.2. (suggesting that one interpretation of Rule 8.5
would ethically excuse violations of foreign law and foreign ethical rules when
undertaken in connection with a U.S. matter, and noting the harmful effects on
U.S. attorneys’ perceived integrity).

122 As noted above, this is because in any U.S. matter, U.S. ethical rules would
apply. This interpretation assumes that other ethical rules, such as Rule 8.4, do
not separately impose an obligation to abide by foreign law or ethical rules. For a
discussion of Rule 8.4, see Section 3.1.2.

13 Cf. Telenor Mobile Commc'ns AS v. Storm LLC, 524 F. Supp. 2d 332
(S.D.N.Y. 2007) (reasoning that it was far from clear that New York had a public
policy against compelling individuals to violate foreign law, in this case a foreign
injunction against enforcing an arbitration award). The extent to which attorneys
can or should be able to violate foreign law is beyond the scope of this Article and
will be taken up in a future article, The Global Advocate.

124 Specifically, Article 2.4 of the CCBE, entitled “Respect for the Rules of
Other Bars and Law Societies,” provides:

When practising cross-border, a lawyer from another Member State may

be bound to comply with the professional rules of the Host Member

State. Lawyers have a duty to inform themselves as to the rules which

will affect them in the performance of any particular activity. Member

organisations of the CCBE are obliged to deposit their codes of conduct
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Another failing of the omnibus approach of Rule 8.5 is that in
cases like the Bhopal disaster, Indian law and ethical rules
prohibiting advertising or solicitation could be, and arguably
should be applied, despite the fact that the adjudication is located
in New York. Similarly, putting aside for the moment ambiguities
about the definition of “matter” described above, German ethical
rules prohibiting pre-testimonial communication could apply to a
deposition being taken in Berlin for use in a case pending in
California. Rule 8.5 would apply to make the same body of ethical
rules apply to all these areas, in apparent disregard of Indian and
German interests.’” Such an indiscriminate approach is not
necessary.

SRA Rule 15, in contrast to Rule 8.5, includes a provision to
allow solicitors to comply with local law. Specifically, it provides
that “if compliance with any provision of these rules would result
in your breaching local law, you may disregard that provision to
the extent necessary to comply with that local law.”12¢ This rule
does more than simply reject Rule 8.5’s tacit approval of violations
of foreign ethics and law. By using the word “may,” SRA Rule 15
appears to permit attorney discretion in resolving conflicts
between the SRA Code of Conduct and foreign local law. In a
similar vein, though in a different framework, Federal Rule of Civil
Procedure 4 permits, under certain circumstances, service of
process in violation of foreign law, but only after a judge has
evaluated whether such action is justified.1” Judicial supervision
over intentional violations of foreign laws or ethical rules may be
an alternative way to ensure that such violations are duly
considered and justified.

at the Secretariat of the CCBE so that any lawyer can get hold of the copy
of the current code from the Secretariat.

CCBE CopE oF CONDUCT FOR LAWYERS IN THE EUROPEAN COMMUNITY, art. 2.4
(2006).

125 Notably, India, Germany and other countries are still able to prohibit
these activities and prosecute attorneys who are caught violating these
prohibitions. Within national systems, however, violations of law and rules,
particularly those related to law practice and the integrity of the justice system,
are usually also regarded as ethical violations as provided in Rule 8.4.

126 SRA CoDE OF CONDUCT R. 15.01(2)(c) (2007).

17 Those circumstances, most notably, include an order from a Federal
District Court judge directing such service. See FED. R. CIv. P. 4(f)(3) (stating that
service may be effected in a place not within any judicial district of the United
States by other means not prohibited by international agreement as may be
directed by the court).
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In determining whether violation of a foreign rule is justified,
one of the most important considerations under traditional
conflict-of-laws analysis would be whether the two rules are
simply inconsistent or whether they directly conflict. Conflicting
rules exist when the rule from one system requires what the other
system forbids, raising problems that are distinct from those raised
by rules that are merely inconsistent. The problem here is that an
attorney is compelled by one system to do something that another
system prohibits. The conflict, in other words, creates an
inescapable double deontology problem that entails an
unavoidable risk of professional discipline, though not necessarily
in the attorney’s home jurisdiction. By way of a concrete example,
consider a letter by a French attorney to a U.S. attorney that is
marked confidential, but explains the conditions under which her
client would agree to settle. Under French ethical rules, an
attorney receiving such a communication would be prohibited
from sharing the letter with her client, but under the U.S. ethical
rules, a receiving attorney would be required to communicate the
letter to her client because it contains a settlement offer.128 It is
impossible for the attorney to comply with both rules because they
directly conflict. In that instance, allowing or even requiring the
attorney to violate the foreign ethical rule can arguably be justified.

With rules that are merely inconsistent, where there is no direct
conflict, permitting violations of foreign rules or law may be less
justifiable. With inconsistent rules, one system permits (but does
not require) what the other system prohibits. In that situation, the
attorney is not facing a Catch-22, but rather a potentially strategic
opportunity for regulatory arbitrage. Given a choice, the attorney
would typically prefer the rule that permits, or even requires,
conduct that is most advantageous for the client. For example, in a
deposition in Germany for a U.S. litigation, the U.S. attorney
would likely prefer to abide by U.S. rules that permit pre-
testimonial communications, particularly if the other side’s counsel
were bound by the German prohibitions against such prohibitions
and the judge did not find out. In its current form, Rule 8.5 could
be read as relieving the U.S. attorney from any obligation to even
consider whether such pre-testimonial communication violates
German law or represents an affront to a German sense of

128 See MODEL RULES OF PROF'L CONDUCT R. 1.4 & cmt. (2002) (establishing the
U.S. requirement for client participation in the receipt of any and all settlement
communications).
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procedural fairness. But with this and other examples of
inconsistent rules, an attorney could comply with both rules at the
same time. Accordingly, it is not clear why, in the absence of some
compelling circumstance, violation of a foreign rule should be
countenanced under Rule 8.5. To the extent that a violation of
foreign ethical rules or law can be justified, the process of
justification should require the exercise of discretion, or as
suggested above, judicial oversight, to evaluate the need for a
particular procedure against other factors, such as the interests of
the State whose laws or rules will be violated.

4.3. Ethics in International Proceedings

The quandary underlying the ethics of attorneys who appear
before international tribunals is not so much about double
deontology or finding which set of national rules should govern.
Instead, it is about matching the ethical rules to the attorney’s
particularized role in that context, and freeing her from otherwise
conflicting national rules.

International tribunals alter the roles of the advocates who
appear before them.1?® In performing these new roles, the national
ethical rules of those attorneys may become obsolete, if not
inapposite.’30 The pull of national ethical obligations remains
strong, however, because the attorneys arrive with preconceived
notions of their role that were shaped through an amalgam of
elements from their national systems.!3? Meanwhile, many of the
formants that shape attorneys’ national conceptions of their role
simply do not exist, or do not exist to the same extent, in
international contexts.

129 See, e.g., Rogers, supra note 15, at 407 (“[T]he interrelational functional
roles of actors in the international arbitration system . . . are assigned by the
procedural arrangements of international arbitration and . . . reflect the
underlying cultural values of the international arbitration system.”).

130 See generally Carrie Menkel-Meadow, Ethics in Alternative Dispute
Resolution: New Issues, No Answers from the Adversary Conception of Lawyers’
Responsibilities, 38 S. TEX. L. Rev. 407 (1997) (providing an overview on the
difficulties of applying the ethics rules meant to govern lawyers in adversarial
contests in the alternative dispute resolution context).

181 Cf. Judith A. McMorrow, Creating Norms of Attorney Conduct in
International Tribunals: A Case Study of the ICTY, 30 B.C. INT'L & Comp. L. Rev. 139,
146 (2007) (describing how legal education, malpractice standards, market and
informal social controls, and applicable mechanisms of self-regulation shape the
ethical obligations of attorneys in domestic contexts).
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As described above, international tribunals are detached from
any one national legal system. As a result, these tribunals do not
have their own cultural traditions and established malpractice
standards in the same sense that these features exist in national
systems. They have procedures and customary practices, but these
procedures are much newer (and in most cases less developed)
than equivalent procedures in national courts.3 For these reasons,
some commentators have argued that international tribunals do
not need (or cannot have) their own ethical rules, but should
instead rely on choice-of-law principles to determine which
national ethical rules should apply.’*® While a conflict-of-laws
approach has the appeal of tapping into well-established and
institutionally grounded rules, national legal ethics cannot provide
meaningful guidance when the essential role of an advocate has
changed because they are operating in a significantly different
procedural and cultural context. Instead, what is needed for
attorneys to fully appreciate and function in their new role is
retraining or re-acculturation into the relevant international
system, and pertinent ethical rules to guide and facilitate that
process.

Some international tribunals have developed their own ethical
rules through a combination of pragmatism and re-acculturation.
Practice before international tribunals is a distinctive “blend of
international and domestic concepts and procedures, requiring
unique skills, experience, knowledge, strategic sense and training .

. "1 Since national legal training does not generally prepare
attorneys for practice before international tribunals,!3 professional

132 This observation is most true with respect to certain so-called public
international law tribunals, but less true with respect to international arbitration,
which is often touted as contributing to the development of international
procedures. See John R. Crook, Fact-Finding in the Fog: Determining the Facts of
Upheavals and Wars in Inter-State Disputes, in THE FUTURE OF INVESTMENT
ARBITRATION 313 (Catherine A. Rogers & Roger P. Alford eds., 2009).

133 See e.g., Kirsten Weisenberger, Peace is Not the Absence of Conflict: A
Response to Professor Rogers’s Article ‘Fit And Function In Legal Ethics, 25 WIs. INT'L
L.J. 89 (2007) (arguing that extant rules of conducts are adequate for the purpose
of regulating international arbitrations, and a conflicts of laws approach is the best
option).

134 Richard J. Wilson, Assigned Defense Counsel in Domestic and International
War Crimes Tribunals: The Need for a Structural Approach, 2 INT'L. CRIM. L. REV. 145,
147 (2002).

135 This is less true today with the proliferation of international moot court
competitions to accompany the proliferation of international tribunals themselves.
While the Jessup Moot is the oldest moot, the new investment arbitration, and the
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competence often requires re-acculturation and re-training that
reshape an attorney’s perception of their role as a domestic
attorney into their distinct role as a global advocate.

One of the most prominent examples of re-acculturation and its
relation to ethical norms is the ICTY. The ICTY is made of twenty-
five judges from twenty-three different countries and “[t]he
defense bar of the ICTY has 257 members, drawn from multiple
legal traditions, with roughly half of the defense bar from the
former Yugoslavia. . . .”136 As part of their participation in ICTY
proceedings, attorneys are explicitly re-trained and culturally re-
orientated in order to develop professional and social norms that
are essential to performing the role assigned to them by the ICTY.
As a shorthand, this retraining can be summarized as taking
“[c]ivil and common law lawyers” and reorienting them to the
“new hybrid trial model [of the ICTY] and their role within that
model.”137 All attorneys at the ICTY undergo this re-orientation. It
has been particularly important, however, with respect to Soviet-
era trained lawyers, who viewed the role of the criminal defense
lawyer as an enemy of the state.138

Once the role of attorneys before the ICTY was established,
new ethical norms appropriate to the new role were developed and

International Criminal Court Moot also offer students opportunities not only to
address international arguments under international procedures, but also to argue
against law students from other countries. For example, the Vis International
Arbitration Moot draws over 200 teams from around the world to Vienna, and
sixty-five teams to Hong Kong for the Vis East. See Fifteenth Annual Willem C.
Vis International Commercial Arbitration Moot 2007-2008 Registered Teams,
http:/ /www cisg.law.pace.edu/cisg/moot/ participants15.html (last visited Apr.
10, 2009); Sixth Annual Willem C. Vis International Commercial Arbitration
Moot  (East) 2008-2009 Registered Teams, http://www.cisgmoot.org
/ParticipatingTeams.pdf (last visited Apr. 10, 2009). “[P]articipation in the annual
Willem C. Vis International Commercial Arbitration Moot Court as a student is a
way of ‘marking’ oneself to the seasoned members of international commercial
arbitration as destined for greatness in the field.” Benjamin G. Davis, The Color
Line in International Commercial Arbitration: An American Perspective, 14 AM. REV.
INT'L ARB. 461, 516 (2003); see also THE VIS BOOK: A PARTICIPANT'S GUIDE TO THE
WILLEM C. VIS INTERNATIONAL COMMERCIAL ARBITRATION MOOT (Janet Walker ed.,
2008) (demonstrating that international moot court experiences have become so
popular as to support a commercially available guide for participants).

136 McMorrow, supra note 131, at 148.
137 4.
13 Mark S. Ellis, supra note 96, at 957 (2003) (“Many of the ‘qualified” non-

western attorneys were trained in the communist/socialist era, in a system that is
antithetical to the Tribunal’s substantive and procedural laws.”).
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eventually codified.1® All this occurred despite the fact that
“[t]here was no shared history, background, or culture to help
determine the best course of action.”14%  Despite this re-
acculturation and related new ethical rules, attorneys at the ICTY
still remain reluctant to engage in conduct that violates their home
ethical norms. The reason is that most national ethical rules do not
provide guidance similar to Rule 8.5 so that attorneys are (or
believe they are) still bound by their home ethical rules when
appearing before the ICTY.141

A similar process of professional socialization and re-
orientation has occurred in international arbitration. For example,
when US. attorneys first began appearing in international
arbitration, they often engaged in systematic ex parte
communications with their party-appointed arbitrators. This
practice was considered acceptable in domestic U.S. arbitration!42

139 See id. at 966-68 (outlining the development of the ICTY Code of
Professional Conduct).

140 See McMorrow, supra note 131, at 148.

141 See id. at 142-43 (noting that the tension between home and ICTY ethical
rules is alleviated in practice by providing two or more defense counsel who can
assign tasks among themselves based on their home jurisdiction rules); see also
Ellis, supra note 96, at 959 (noting the strategic “pairing” of defense counsel).

142 See, e.g., Lifecare Int'l, Inc. v. CD Medical, Inc., 68 F.3d 429 (11th Cir. 1995)
(holding that an arbitration award, which was based on arbitrators” determination
that parties had entered into binding settlement agreement even before agreement
was reduced to writing, was not “arbitrary and capricious.”); Sunkist Soft Drinks,
Inc. v. Sunkist Growers, Inc., 10 F.3d 753, 760 (11th Cir. 1993) (finding no
misconduct despite finding that party-arbitrator met with representatives and
witnesses of appointing party before arbitration to plan strategy); Drexel
Burnham Lambert Inc. v. Pyles, 701 F. Supp. 217, 220 (N.D. Ga. 1988) (“The
appearance of impropriety alone is insufficient; a party seeking to vacate the
award must establish facts that create a reasonable impression of partiality.”).
These cases involved domestic U.S. arbitrations, which means that these
objections did not arise because of conflicting cultural perspectives on ex parte
communication. It should be noted that even in the United States, these practices
have met with significant criticism. See, e.g., James H. Carter, Improving Life with
the Party-Appointed Arbitrator: Clearer Conduct Guidelines for “Non Neutrals,” 11 AM.
REv. INT'L ARB. 295 (2000) (discussing non-neutral party-appointed arbitrators vis-
a-vis neutral party-appointed arbitrators); Carrie Menkel-Meadow, Ethics Issues in
Arbitration and Related Dispute Resolution: What's Happening and What’s Not, 56 U.
Miami L. Rev. 949 (2002) (reviewing the ethical issues in arbitration); Andreas F.
Lowenfeld, The Party Appointed Arbitrator in International Controversies: Some
Reflections, 30 TEX. INT'L L. J. 59, 60 (1995) (noting that such partisanship among
arbitrators is not the norm in international arbitration). Recently, in response to
this problem, some institutions have clarified their arbitral rules to reflect that all
arbitrators are expected to act as “neutrals.” See, e.g, LONDON CT. INTL
ARBITRATION ARBITRAL R,, art. 5.2 (“All arbitrators conducting an arbitration under
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and in some other countries, but rather abhorrent in international
arbitration practice generally, which deems permissible only
limited communication on procedural matters.’#3 Through a
process of social re-orientation within the arbitration community,
an ethical norm against most forms of ex parte communication has
emerged. This norm is followed in most cases and is now
incorporated into various arbitral rules and codes of ethics.1#4

In another example, there was a notable gap in perceptions and
practices about extensive pre-testimonial preparation of witnesses
in international arbitration, as with the ICTY.145 Skepticism about
pre-testimonial communication is most pronounced among
lawyers from civil law traditions. For example, German attorneys
are generally prohibited from engaging in pre-testimonial
communications with witnesses in German judicial proceedings.
German attorneys in international arbitration practice, however,
have professionally re-oriented and developed a new norm of

these Rules shall be and remain at all times impartial and independent of the
parties; and none shall act in the arbitration as advocates for any party.”).

143 See INT'L BAR ASS'N [IBA] R. OF ETHICS FOR INT'L ARBITRATORS, art. 5.3
(stating arbitrators should avoid “any unilateral communications regarding the
case” and to inform the other party of its substance if it occurs). For extended
discussion of ex parte communication in international arbitration, see W.
LAURENCE CRAIG, WILLIAM W. PARK, & JAN PAULSSON, INTERNATIONAL CHAMBER OF
COMMERCE ARBITRATION § 13.07 (2d ed. 1990); M. Scott Donahey, The Independence
and Neutrality of Arbitrators, 9 ]. INT'L ARB. 31, 41-42 (1992).

144 AMERICAN ARBITRATION ASS'N [AAA]/ABA CODE OF ETHICS FOR
ARBITRATORS IN COMMERCIAL DISPUTES Canons III(B)(1) (permitting ex parte
communications with any member of the arbitral tribunal concerning such
matters as setting the time and place of hearings or making other arrangements
for the conduct of the proceedings); Id. Canon III(B)(1)(b) (permitting ex parte
communications by party-appointed arbitrators as long as general disclosure is
made); ALAN REDFERN & MARTIN HUNTER, LAW AND PRACTICE OF INTERNATIONAL
COMMERCIAL ARBITRATION 225-26 (1991) (noting that “it is not unusual for there to
be discussions with just one of the parties in respect of procedural matters such as
availability for future hearings”).

145 See Nicolas C. Ulmer, Ethics and Effectiveness: Doing Well by Doing Good, in
THE COMMERCIAL WAY TO JUSTICE: THE 1996 INTERNATIONAL CONFERENCE OF THE
CHARTERED INSTITUTE OF ARBITRATORS 167, 171 & n.8 (Geoffrey M. Beresford
Hartnell ed., 1996) (noting that it is not an uncommon practice for one arbitrator to
communicate with the appointing party); Ambassador Malcolm Wilkey, The
Practicalities of Cross-Cultural Arbitration, in CONFLICTING LEGAL CULTURES IN
COMMERCIAL ARBITRATION: OLD ISSUES AND NEW TRENDS 79, 86 (Stefan N. Frommel
& Barry A. K. Rider eds., 1999) (“Contacts ex parte after all arbitrators have been
selected and assumed their duties should be forbidden. But sometimes they are
not.”).
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professional conduct that treats such communications as ethically
permissible in the international arbitration context.146

These developments signal that professional norms for
international tribunals are not only possible, but also critically
important to the fair and efficient functioning of proceedings. In
the absence of formally developed and codified codes, such norms
are emerging on an informal and ad hoc basis. While this appears
to be a positive development, it is not without problems.
Attorneys’ home ethical rules continue to cast a “shadow” that “is
omnipresent for the lawyers and judges,”1% in part because the
prevalence of international rules over national rules is not well
understood.

While these ethical “improvisations” may provide an essential
stopgap before formal international ethical rules are codified, they
also have some serious drawbacks. Most importantly, they can
mask continued or new divisions, and they can evade established
enforcement mechanisms. For example, the new, unwritten ethical
norm permitting German attorneys to engage in pre-testimonial
communication in international arbitration does not prescribe any
limitations on this new enterprise, and it has not been formally
acknowledged or regulated by German bar authorities.

Without any express new rule to substitute for the rule that has
been displaced, the German attorney arguably has more latitude
than the American attorney in pre-testimonial communications.
An American attorney is still bound by U.S. ethical rules that
establish the limits of proper witness preparation,'4® even if those
limits can be “permeated by ethical uncertainty.”14® Those U.S.
ethical limitations, however, may not be obvious. A German
lawyer, originally shocked by pre-testimonial communications,

146 See Bernardo M. Cremades, Overcoming the Clash of Legal Cultures: The Role
of Interactive Arbitration, in CONFLICTING LEGAL CULTURES, supra note 145, at 147
(suggesting that arbitrators must distinguish the cultural background of parties in
order to effectively preside over proceedings to which parties come with differing
approaches to pre-testimonial communication with witnesses); Lucy Reed &
Jonathan Sutcliffe, The “Americanization” of International Arbitration?, 16 INT'L ARB.
REP. 37, 42 (2001) (suggesting that while some consensus has emerged about the
possibility of preliminary communication with witnesses, there remains conflict
as to the extent permitted).

147 McMorrow, supra note 131, at 142.

18 See Bennett L. Gershman, Wititess Coaching by Prosecutors, 23 CARDOZO L.
REv. 829 (2002) (providing an overview of witness preparation in the United
States).

149 John S. Applegate, Witness Preparation, 68 TEX. L. REV. 277, 281 (1989).
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might reasonably infer that U.S. attorneys operate with no limits
whatsoever in pre-testimonial communications.

This assumption would find considerable reinforcement in
popular portrayals of U.S. attorneys. For example, in the 1958 film
Anatomy of a Murder, a congenial but cynical defense attorney
played by Jimmy Stewart describes the legal defense to murder to
his client in such a way that his client is inspired to “recall” the
facts consistent with that defense5® While it makes for good
cinema, talking to “a witness about the law or about desired
testimony before seeking the witness” own version of events comes
dangerously near [criminal] subornation of perjury,”15! and is
generally considered a transgression of U.S. ethical rules.152 The
German attorney, however, has no reason to know about these
limitations and no obligation to abide by them. As a result, even
with this ethical innovation designed to level the playing field,
attorneys in the same proceedings may still operate under different
rules. Making matters worse, these clashes may be even more
concealed and more difficult to discover than when the differences
were between formal, express and written rules. Finally, these
new, unwritten rules are, by design, outside of formal national
enforcement regimes. This escape hatch raises separate and
important questions about who should enforce applicable ethical
rules, which is the topic of the next Section.

Rule 8.5, and arguably also Article 2.4 of the CCBE Code,
acknowledge the importance of international tribunals having their
own ethical rules that trump otherwise applicable national ethical
rules. These concessions, however, have had limited value because
to date few international tribunals have actually enacted codes of
ethics for the lawyers who practice before them. In the meantime,
the tug of national ethical rules has collided with the very practical
need for international ethical rules.

150 For a critique of Jimmy Stewart’s technique, see Richard H. Underwood,
Perjury! The Charges and the Defenses, 36 DUQ. L. REv. 715, 781-82 (1998).

151 CHARLES WOLFRAM, MODERN LEGAL ETHICS § 12.4.3 (1986).

152 See Peter A. Joy & Kevin C. McMunigal, Witness Preparation: When Does It
Cross The Line? 17 CRIM. JUST. 48, 49 (2002) (“At the same time that the lawyer is
required to thoroughly investigate and persuasively present the facts on behalf of
his or her client, both the criminal law and ethical rules prohibit the lawyer from
presenting false testimony.”).
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4.4. Who Should Regulate Global Advocates?153

The assumption underlying Rule 8.5 is that, wherever in the
world a global advocate operates and whatever rules apply, the bar
association that originally licensed the attorney should be the
primary, if not sole, authority that regulates her. This conclusion is
based on two assumptions. The first assumption is that the bar
association that has licensed the attorney has the greatest stake in
ensuring the attorney’s professional conduct. The licensing
association clearly has a direct interest in enforcing the rules it has
promulgated and upholding the integrity of those professionals it
has licensed. The force of these interests, however, may be
diminished when the misconduct occurred overseas and in
violation of foreign ethical rules and foreign law. A second
assumption is that only the licensing bar has the power to impose
professional sanctions, including disbarment. Particularly in light
of some of the problems described above,> however, there are
reasons to question whether national regulatory authorities are
particularly competent to perform this task.

Apart from the conceptual difficulties in interpreting and
applying foreign ethical rules, there are also practical and
procedural problems. How can local regulatory authorities
conduct disciplinary proceedings and factually assess whether
misconduct is present when the relevant events occurred
physically, culturally, and politically far away? While licensing
authorities should not be excluded from regulating global
advocates, this Section argues that they should not be the front line
regulators. Instead, they should work in coordinated efforts with
international and foreign tribunals to assess and enforce penalties
for ethical transgressions that are identified and evaluated with
foreign and international tribunal and regulatory authorities.

National regulatory authorities exist and operate in domestic
political and legal contexts. This national orientation inevitably
affects their ability to apply foreign or international ethical rules,
whose content may be both difficult to discern and contrary to
regulatory authorities’ own institutional sense of proper attorney
conduct. For example, would U.S. disciplinary authorities be
inclined to punish a U.S. attorney for “improperly” preparing a

153 This title is borrowed from David B. Wilkins’ seminal work: Who Should
Regulate Lawyers? See Wilkins, supra note 9.

154 See supra Section 2.3.4.
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witness when French ethical rules are deemed to apply under Rule
8.5, even though such conduct would otherwise be ethically
permissible or required under U.S. rules? Would U.S. authorities
condemn a U.S. attorney for disclosing information to a client that
was unequivocally valuable to that client, but which a foreign
system required be maintained as “confidential”? Alternatively, is
it possible to imagine a French bar association disciplining a
French attorney for wunethically withholding discoverable
documents when no such offense exists in France and France has a
historical tradition of being hostile to the very notion of
discovery?155

Regulatory authorities are not all-purpose machines into which
a set of ethical rules can be input at one end and a disinterested
disciplinary decision applying those rules is produced at the other
end. Like the lawyers they administer, the individuals who staff
regulatory authorities are products of a local legal culture.1% Their
legal history, background, and training necessarily color their
perceptions about the propriety of attorney conduct and their
interpretation of rules applied to such conduct.’” When filtered
through national regulatory authorities, international and foreign
legal ethical rules will be refracted through these national
perspectives.  The ambiguities inherent in legal translation
described above!® will increase the potential for distortion. A
similar phenomenon has already been observed as substantive

155 France, Germany, the Netherlands, Norway, Belgium, Sweden, and
Canada have all enacted blocking statutes that forbid their citizens from
complying with certain US. discovery requests. See William S. Dodge,
Extraterritoriality and Conflicts-of-Laws Theory: An Argument for Judicial
Unilateralism, 39 HARv. INT'L L.J. 101, 164 & n.357 (1998) (“The extraterritorial
application of U.S. antitrust laws has led a number of other countries to enact
retaliatory legislation in the form of blocking and clawback statutes.”).

1% There are international sections to state regulatory authorities, but they
play no role in discipline. Their functions are limited to organizing research,
networking opportunities, and symposia on issues of international law and
practice. SRA CoDE OF CONDUCT R. 15 (2007).

157 Cf. Wilkins, supra note 9, at 810-11 (noting that, since enforcement officials
invariably exercise a certain amount of discretionary authority over the content of
professional norms when they apply ethical rules in particular cases, “conferring
enforcement authority is tantamount to empowering a particular set of actors to
place their own interpretation on these ambiguous professional norms”).

158 See supra Section 2.3.4.
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international and foreign law have been distorted when
interpreted by national courts.159

An equally important, and ultimately related, issue is that any
adjudicatory tribunal must have the ability to sanction and control
the behavior of attorneys appearing before them. The ability to
apply rules implies the ability to develop and refine their content.
International tribunals and their rules of conduct cannot, as one
commentator has suggested, be held “captive to out-of-state
disciplinary authorities.”1600 The ICTY, which is the international
tribunal that has most directly engaged issues of ethical conduct
and regulation, has an established record of assessing alleged
misconduct by attorneys and issuing sanctions for contempt of
court. Some tribunals seem reticent to exercise any disciplinary
role, while other tribunals, particularly international arbitration
tribunals, seem to doubt their own power to do so (or face legal
impediments to doing so). The power to resolve important
international and transnational legal issues must be understood as
being accompanied by a power to control and regulate the
attorneys who participate in those proceedings.16!

5. CONCLUSION

Many of the world’s most urgent issues of transnational
regulation are increasingly being funneled into international and
transnational adjudications. These adjudications are brought and
managed by advocates whose ties and commitments to any
particular legal system are often partial and tangential. The
response to resulting ambiguities about what ethical rules apply to
their conduct has primarily been a reliance on choice-of-law rules

159 See Eyal Benvenisti, Judicial Misgivings Regarding the Application of
International Law: An Analysis of Attitudes of National Courts, 4 EUR. ]. INT'L L. 159,
160-75 (1993) (discussing reasons that prompt most national courts to approach
international norms apprehensively and limit their application within national
legal systems).

160 Daly, supra note 2, at 778. Daly refers to domestic U.S. courts being held
captive to the regulatory authorities of a different state, but the problem she
identifies is equally applicable in the international context.

161 This power may not be as acceptable in some other systems that do not
give judicial officers a role in domestic contexts. For example, in France,
professional regulations are enforced locally by the conseil de I'ordre, which is the
only organ that has the power to sanction members for violations of rules of
conduct. See CHRISTINA DADOMO & SUSAN FARRAN, THE FRENCH LEGAL SYSTEM 120
{2d ed. 1996) (“[The conseil] has disciplinary powers and can sanction professional
faults or infringements of rules of conduct.”).
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that designate particular national ethical rules. There is an
emerging realization, however, of the inadequacy of national
ethical rules, which were designed to apply to domestic practices
in domestic procedural contexts, in regulating global advocacy.
Moreover, regulatory authorities are limited in their ability to
apply foreign ethical rules or effectively evaluate conduct before
foreign tribunals through conventional modes of regulation.

The current version of Rule 8.5 was an important mechanism
for bringing these issues to light. Now, however, additional
systematic analysis is needed to provide more meaningful rules.
Those rules must be implemented not in isolation, but through
developed international networks and perhaps even eventually an
international regulatory body.



