








JURISDICTIONAL STANDARDS (AND RULES)

Up to this point, the wide variations in potential situations that
can arise has prevented a consensus from forming on any set of rule-
like criteria for determining either when a situation crosses over from
"domestic" to "foreign" or when a "foreign" case has enough domestic
ties to make application of U.S. law appropriate.

Accordingly, a significant impetus for the continuing presence of
standards in U.S. extraterritoriality case law is the wide variation in
fact situations that can arise. This structural classification problem
arises even when looking at extraterritoriality cases from a purely
doctrinal perspective. The problem is compounded when variations in
state political, economic, and military power are brought into the
equation.

Figure 4-The Extraterritoriality Spectrum

Purely Domestic Purely Foreign
(or extraterritorial)

C. Plaintiffs, Defendants, and Extraterritorial Regulation

Whatever their general views on the relative desirability of rules
and standards, institutional actors may have specific preferences for
rules or standards in extraterritoriality decision making. A major
reason for this is that extraterritorial application of U.S. law
systematically favors plaintiffs in private civil litigation. As discussed
earlier, almost all Supreme Court decisions on extraterritoriality
matters have been made in cases when one private party sues
another private party.185 They all involve private rights of action
under federal regulatory schemes. Partly for jurisdictional reasons,
courts faced with a lawsuit under federal antitrust, securities, or
employment law do not engage in the familiar choice-of-law process

courts shall have original jurisdiction of any civil action by an alien for a tort only,
committed in violation of the law of nations or a treaty of the United States.").

185. The one notable exception was the Supreme Court's nondecision in the
Alcoa case-where four Justices recused themselves and the Court, unable to secure a
quorum, was forced to transfer the case back to the Second Circuit for a decision.
Writing for the Second Circuit panel, Judge Learned Hand found in favor of the
plaintiff-which happened to be the U.S. government-on the extraterritoriality issue.
United States v. Aluminum Co. of Am., 148 F.2d 416 (2d Cir. 1945).
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that courts (state or federal) use when faced with a case in torts,
contracts, or other common-law field.

In those common-law fields, courts are faced with deciding which
of two or more bodies of law to apply. For example, a court faced with
a tort suit involving two Pennsylvania residents who got into a car
wreck in Canada would have to choose whether to apply
Pennsylvania tort law or the tort law of the relevant Canadian
province. By contrast, a court faced with a suit under U.S. federal
regulatory law involving events in Canada will not make a decision
whether to apply U.S. or Canadian law. It will instead determine
whether to apply U.S. law or dismiss the case. 186

The question of whether U.S. law applies to extraterritorial
activity is completely separate from the question of whether another
court could apply some other body of law to that activity. It also
means that a decision of a U.S. court to apply U.S. law
extraterritorially is extremely unlikely to help the defendant. 87

The pro-plaintiff bias created by the U.S-law-or-dismiss choice-
of-law decision is compounded by both structural aspects of U.S.
litigation and specific remedies included in frequently litigated
regulatory statutes. Structurally, plaintiffs have several advantages
in U.S. courts that they enjoy in few other court systems. These
include broad discovery provisions, the "American rule" that the loser
does not pay the winner's attorney's fees, the ability to bring
litigation under contingent-fee arrangements, and the ability to
obtain punitive damages. Beyond these pro-plaintiff provisions, some
statutes structured as potentially extraterritorial standards have
damage provisions that incentivize private litigation. The treble
damages provision of the antitrust laws provides perhaps the best-
known example.

Given that extraterritorial application of U.S. law carries these
pro-plaintiff consequences, institutional actors who have reservations
about the plaintiff versus defendant balance in U.S. litigation may be
disinclined to see broad regulatory statutes interpreted as applying
extraterritorially in a rule-like manner. However, those same
institutional actors might also be disinclined to completely remove
extraterritorial scope from federal regulatory statutes. This might be
the case, for instance, if they believed territorially limited application

186. See generally Brilmayer & Norchi, supra note 134, at 1232 (observing this
differing treatment and noting that it cannot be fully explained by the limited
jurisdiction of federal courts).

187. It would appear that the only possible benefit would be the potential
preclusive effect that a U.S. court's judgment in favor of the defendant might have in
later proceedings. However, it seems relatively unlikely that a foreign court would
conclude that a judgment of nonliability under U.S. regulatory law would preclude
liability for regulatory proceedings under foreign law.
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of the statute might disadvantage U.S. companies vis-A-vis their
foreign competitors.

VI. STRUCTURING LEGAL REQUIREMENTS: RULES, STANDARDS, AND
LEGISLATIVE DELEGATION

Having examined the role that the distinction between rules and
standards has played in extraterritoriality precedents in the previous
Part, this Part examines the way basic incentive structures are likely
to influence institutional preferences for rules or for standards. This
analysis proceeds from a consequentialist perspective founded in
public-choice theory. Accordingly, institutional preferences are
assumed not to exist separately from the preferences of their
individual members, and individual members are assumed to act in a
way that maximizes their individual welfare.

A. Instrumental Perspectives and Nonrepeat Players

From this public-choice perspective, support by nonrepeat
players for either rules or standards may depend significantly on
instrumental considerations. Once involved in a dispute, the basic
preference ordering for individuals is likely to be: (1) rule I like/rule
that helps me; (2) standard; (3) rule I don't like/rule that hurts me.
Faced with a legal provision that could be interpreted as either a rule
or standard, an individual will favor a rule if the rule-like
interpretation will help him but will favor a standard if the rule-like
interpretation is unlikely to help. In other words, arguing for a
standard is a classic strategy for situations where a rule-like
interpretation is unfavorable.

B. Repeat Players, Regulators, and Principal-Agent Problems

The preference ordering works out differently for repeat players
and for individuals charged with responsibility for controlling the acts
of others. Repeat players are concerned less with the outcome of an
individual dispute than with the aggregate outcome of all current and
future disputes. 188 Accordingly, repeat players must consider not only
how a rule or standard will influence the current dispute, but also
how it will influence foreseeable future disputes.

Similarly, those with regulatory responsibility must consider
how a rule or standard will influence foreseeable future cases. This is
where the classic advantages and disadvantages of each legal form
become relevant. Rules provide certainty and reduce principal-agent

188. With future disputes discounted to their present value.
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problems, but have high upfront costs and can produce arbitrary
results. Standards provide flexibility, as well as justice in the
individual case, but reduce certainty, increase principal-agent
problems, result in high decision costs at the point of application, and
can create the appearance of like cases not being treated alike.

Whether a regulator prefers rules or standards for particular
regulatory areas will depend in part on a judgment about whether
rules or standards offer more efficient regulatory options for the
particular regulatory area. However, it may also depend in significant
part on the regulator's worldview. A regulator preferring certainty
and equality before the law will likely lean toward rules. A regulator
preferring justice in each individual case will likely lean toward
standards.

Finally, a regulator who dislikes-but is unable to change-the
content of the rule will prefer a standard. In this way, standards are
a classic form of compromise. Two sides that want diametrically
opposed rules will often agree on a standard. This is both a way of
moving past an issue that could bar a more important agreement and
a way of delegating the choice of outcomes to a future decision maker
instead of determining them in advance.

C. Optional Delegation of Legislative Authority

The decision between rules and standards takes on an additional
level of complication in a multibranch government. In the U.S. federal
system, legislators have three basic choices on the rule/standard
spectrum: (1) they can structure a requirement as a rule, preserving
maximum legislative control; (2) they can structure a requirement as
a standard, delegating the process of filling in details to the judiciary;
or (3) they can delegate the process of filling in details to the
executive, allowing the relevant agency to promulgate regulations
using whatever mix of rules and standards it deems appropriate.

At first blush, it might seem that most legislators would prefer to
choose option one, structuring legal requirements as rules in order to
preserve maximum legislative control. But this approach runs up
against several costs. Rules are more costly than standards to draft,
as they require anticipation of possible fact situations in advance.
Rules are also likely to be more costly to pass, because-to the extent
that there are those that the chosen rules disfavor-opponents are
more likely to mobilize against a rule that will always disfavor them
than against a standard that will sometimes disfavor them. Rules
also place responsibility-for good or for ill--on the legislators who
voted for them. Finally, statute-based rules risk locking in a policy
that a legislator (or the legislator's constituents) might not like as
much in the future as in the present.

These drawbacks should in some cases lead the legislator to
choose to delegate the details of legal requirements to either the

220 [VOL. 46:171



JURISDICTIONAL STANDARDS (AND RULES)

judiciary or the executive. A delegation to the judiciary requires the
legislature to structure the statute as a standard, but permits the
judiciary to fill in-on a case-by-case basis-the details with either
rule-like or standard-like requirements. A delegation to the executive
is also likely to be done through a statute structured as a standard,
which typically leads the executive to promulgate a set of regulations
combining rule-like and standard-like requirements.

A legislator's decision between situations in which the cost of a
statute-based rule are worthwhile and situations in which a standard
is preferable (delegating to the executive or the judiciary) is likely to
depend, in significant part, on the way those two other branches are
expected to exercise discretion. A delegation to the executive is more
predictable the longer it is until the next presidential election.
Beyond the duration of the current presidential term, however, a
delegation to the executive is highly unpredictable.

Delegation to the executive also empowers different decision
makers in different interest groups as compared to a rule-like
requirement in the statutory text. Even when writing a rule in the
statutory text, a member of Congress does not preserve power for
himself, but for a future legislative majority. Changing a statute-
based rule requires following a particular procedural path, typically
empowering members of Congress with gatekeeping roles (committee
chairs and party leaders) to exercise significant influence on whether
a change is made and the content of any such change. This also
empowers those lobbying groups who are effective in influencing large
groups of Congress members-most likely those with deep pockets or
significant grassroots support in key congressional districts.

By contrast, delegation to the executive establishes a different
path for legal change. This instead puts the power to determine the
content of law in the hands of career bureaucracies working under
the direction of political appointees. 189 This empowers lobbying
groups effective in influencing the regulatory process.

In the U.S. constitutional structure, there is, of course, always a
give and take between the three branches. Any contested application
of the law requires a court proceeding, so the judiciary will have some
interpretive role-even with rule-like requirements-in borderline
situations. A court sufficiently convinced that a rule is harsh, unfair,
or not sufficiently in the public interest can use aggressive judicial
interpretation to transform seemingly rule-like requirements into
standards. This is amply illustrated by the Supreme Court's First

189. Although the dynamic will of course vary somewhat between statutorily
independent and nonindependent agencies, the overall idea is the same.
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Amendment jurisprudence, which has repeatedly transformed
requirements that are at least arguably rule-like into standards.19 0

Similarly, the executive retains some authority to influence the
degree to which a rule-like statutory requirement affects primary
behavior. To the extent the executive is given enforcement authority,
it can choose to enforce a statute in any manner, from aggressively to
not at all.

D. Mandatory Delegation of Enforcement Authority

In addition to authority to fill in the details of substantive
requirements, legislators must also make another delegation decision.
They must choose whether to delegate enforcement authority to the
executive, to private parties, or to some combination of the two.

The result of the decision to delegate enforcement authority to
the executive is, like a delegation of legislative authority,
proportionally more predictable the further it is until the next
presidential election. It can, however, also result in a statute being
enforced very selectively or not at all because of the substantial
discretion the executive has in determining how to utilize its
enforcement resources. 191 A delegation to the executive also puts
enforcement costs on the government and is likely to result in a lower
level of enforcement than if private parties are also empowered to
bring enforcement actions.

A decision to delegate enforcement authority in whole or in part
to private parties results in a very different enforcement scheme. This
delegation occurs by giving injured parties the authority to file a civil
lawsuit to enforce the statute's provisions. 192 In some ways, this
approach creates a highly predictable enforcement regime. Private
parties-especially those operating for profit-are likely to respond to

190. The First Amendment provides that "Congress shall make no
law . .. abridging the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a redress of grievances."
U.S. CONST. amend. I. Despite the rule-like nature of these provisions, the Supreme
Court has used standard-like balancing tests in free-speech cases. See, e.g., Cent.
Hudson Gas & Elec. Co. v. Pub. Serv. Comm'r, 447 U.S. 557, 563-64 (1980) (setting out
a standard-like balancing test for commercial-speech cases); Schneider v. New Jersey,
308 U.S. 147, 151 (1939) (setting out a standard-like balancing approach in handbill
distribution cases); see also Aleinikoff, supra note 37, at 944 & n.3 (noting the role of
standard-like balancing tests in free-speech cases); Schlag, supra note 37, at 394-98
(same).

191. See Heckler v. Chaney, 470 U.S. 821, 837-38 (1985) (concluding that the
Administrative Procedure Act did not provide for judicial review of an agency decision
not to take enforcement action).

192. These have come to be known as "private attorney general" provisions. See
generally Hannah Buxbaum, The Private Attorney General in a Global Age: Public
Interests in Private International Antitrust Adjudication, 26 YALE J. INT'L L. 219 (2001)
(examining the role of the private attorney general in international litigation).
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incentives and file suits when they believe the benefits exceed the
costs. Delegation of enforcement to private parties is also a way of
disconnecting enforcement policy from the political control of the
executive.

E. Interest Groups and the Rule/Standard Decision

Another factor that could contribute to the persistence of
standards may relate to interest groups concerned with
extraterritorial regulation. A comprehensive interest-group analysis
goes beyond the scope of this Article, but the discussion of two
important interest groups-domestic businesses and domestic
lawyers-should offer the flavor of the way interest-group pressures
can intersect with the distinction between rules and standards on
extraterritoriality. Here standards play two primary roles: (1) as a
compromise between those who favor and those who oppose
extraterritorial regulation in a particular area and (2) as a factor that
can raise litigation costs in a way that benefits defendant-side
lawyers and harms plaintiff-side lawyers. 93

1. Business Groups

Because extraterritorial application of U.S. law operates in a pro-
plaintiff manner, business groups are likely to oppose extraterritorial
application of U.S. securities law. This is because businesses are more
likely to be defendants than plaintiffs in securities fraud actions.194

The case is more equivocal with respect to U.S. labor and
employment law. Business groups are more likely to find themselves
as defendants rather than plaintiffs in employment and labor cases,
but that may not be their only concern. In addition to individual
defendants, business groups are concerned with the relative labor
costs they pay vis-A-vis their foreign competitors. Domestic business
groups are already required to comply with U.S. law in their U.S.
operations, so their main vulnerability to extraterritorial labor and
employment suits involves employees (U.S. citizen and alien) in their
foreign operations. To the extent that businesses already comply with
U.S. labor and employment laws in their domestic and foreign
operations, they may see extraterritorial application of U.S. law as
something that would impose costs on their competitors but cause
them little harm.

193. Plaintiff-side lawyers working on hourly fees (which, in the United States,
is most likely to be those representing large corporate entities) may often face
incentives closer to those identified in this discussion with defendant-side lawyers.

194. A significant exception would be companies (especially privately held
companies) that purchase securities of other companies as part of their normal
business.
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The situation differs with respect to antitrust laws. U.S.
businesses know they are subject to U.S. antitrust law, both in their
domestic and in their foreign operations. They also know that many
of their competitors operate in places where antitrust laws are weak,
nonexistent, or largely unenforced. 1 9 5 Accordingly, U.S. businesses
are far more likely to find themselves as plaintiffs in antitrust cases
than in securities or employment cases. 196 Moreover, even those
businesses that do not find themselves as antitrust plaintiffs may
benefit from having their foreign competitors subject to a regulatory
scheme equivalent to their own.

In other words, businesses in the United States might have a
very different view about the extraterritorial application of antitrust
law than about the existence of antitrust law itself. Although there
are almost certainly business groups who would prefer not to have
any U.S. antitrust law at all, those with significant operations in the
United States should typically prefer that-if antitrust law is going to
exist-it apply to foreign competitors as well.

2. Lawyers

Another interest group highly relevant to extraterritoriality
lawmaking is the legal profession. Lawyers may be involved in
lobbying in two primary capacities. They may lobby on behalf of their
own financial interests as a profession, and they may be hired to
lobby on behalf of their clients.

Extraterritorial application of federal regulatory law should
generally favor the interests of U.S. lawyers as a profession. At the
most basic level, lawsuits and enforcement actions in the United
States require the hiring of U.S. lawyers. The remaining effects break
down to some extent between plaintiff-side and defendant-side
lawyers, 197 but there is one point where the incentive structures
converge: having at least some degree of extraterritorial application of
U.S. law. As explained further below, plaintiff-side lawyers are likely

195. See Brief of Amicus Curiae of the Ministry of Commerce of China in
Support of Defendants' Motion to Dismiss the Complaint at 5, In re Vitamin C
Antitrust Litig., No. 06-MD-1738, 2011 WL 197583 (E.D.N.Y. Jan. 20, 2011) (asserting
that an alleged cartel was "a regulatory pricing regime mandated by the government of

China-a regime instituted to ensure orderly markets during China's transition to a
market-driven economy and to promote, in this transitional period, the profitability of
the industry through coordination of pricing and control of export volumes").

196. While some antitrust cases are brought by consumers, others are brought
by competitors of the alleged cartel or monopolist.

197. It is, of course, an oversimplification to divide the legal profession simply
into plaintiff-side and defendant-side work. Many lawyers do both types of work,
depending on the specific needs of their clients of time. However, there is enough of a
general division in the profession to make this rough distinction useful for analytical
purposes.
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to favor extraterritorial rules, while defendant-side lawyers are likely
to favor potentially extraterritorial standards, but both should be able
to agree that some degree of extraterritoriality benefits their financial
interests.

One initial division is that plaintiff-side lawyers benefit when a
statute either contains an explicit private right of action or, if
ambiguous, is judicially interpreted to contain an implied private
right of action. Under current judicial interpretations, this means the
plaintiff-side lawyers can benefit from the existence of the Sherman
Act,19 8 § 10(b) the Securities Exchange Act of 1934,199 the Racketeer-
Influenced and Corrupt Organizations Act,200 and the Lanham Act. 201
They cannot, however, derive a direct financial benefit from publicly
enforced statutes such as the FCPA. For each of these statutes,
plaintiff-side lawyers as a class will prefer extraterritorial rules over
potentially extraterritorial standards (and, of course, territorially
limited rules). This is because a statute structured as an
extraterritorial rule will increase (often substantially) the expected
value of a plaintiffs claim.202

The expected value is higher with an extraterritorial rule than a
potentially extraterritorial standard for two reasons. The likelihood of
recovery is higher with an extraterritorial rule because there is little
or no uncertainty that the statute will be applicable abroad.20 3 The
costs of litigation are also lower with an extraterritorial rule than
with a potentially extraterritorial standard because standards are
fact-intensive to'litigate and often require substantial discovery
before an initial determination as to the applicability of the relevant
law can be made. A plaintiff-side lawyer who takes cases on
contingent fees directly bears these additional discovery costs. They
are entirely unrecoverable if the case is lost, whether by dismissal,
summary judgment, or after a trial. Under the American Rule on
attorney's fees, the vast majority of these discovery costs remain
unrecoverable even in the case of trial victory. 204 Accordingly, a
statute structured as a potentially extraterritorial standard will
produce fewer cases that are financially viable for plaintiff-side
lawyers than a similar statute structured as an extraterritorial rule.

By contrast, defendant-side lawyers face a differing set of
incentives. First, defendant-side lawyers as a class benefit from

198. 15 U.S.C. §§ 1-7 (2006).
199. 15 U.S.C. § 78(j) (2006).
200. 18 U.S.C. § 1964(c) (2006).
201. 15 U.S.C. § 1051 (2006).
202. On calculating the expected value of a case, see ROBERT G. BONE, THE

EcoNOMICS OF CIVIL PROCEDURE 20-29 (2003).
203. Of course, this would not be the case if the rule is nonfavorable to the

plaintiff.
204. Though they may, of course, be recouped out of the proceeds of a settlement

or an attorney's share of a court verdict.

2252013]



ANDERBILT/OURNAL OF TRANSNATIONAL LAW

extraterritorial statutes whether or not they contain a private right of
action. A defendant-side lawyer is needed whether the government or
a private party brings an enforcement action. 205

Second, defendant-side lawyers strongly favor a potentially
extraterritorial standard over an extraterritorial rule (and over a
territorially limited rule). 206 The cost structure of discovery
dramatically differs for a defendant-side lawyer than for a plaintiff-
side lawyer. For a defendant-side lawyer working under the
traditional hourly fee arrangement, discovery costs are revenue, pure
and simple. The more discovery is necessary in a case, the more the
defendant's lawyer earns.

TL.se considerations suggest that lawyers, as a class, are likely
to favor some degree of extraterritorial regulation. Measured against
no regulation of the relevant field, extraterritorial regulation
(through civil lawsuits or public enforcement actions) creates clients
who would not otherwise need to hire lawyers. Measured against
regulation of an activity by the country in which it takes place,
extraterritorial regulation by the U.S. government means that clients
will need to hire U.S. lawyers rather than foreign lawyers.

F. Rules, Standards, and International Economic Policy

A general policy to treat the extraterritorial scope of federal
statutes as standards rather than rules is not an indefensible view of
international economic policy. 207 Standards can permit the courts to
allow extraterritorial applications for cases in which it seems
appropriate and curtail them for those situations in which it does not.
They can permit broader extraterritorial scope for enforcement
actions brought by the government than for enforcement actions
brought by private parties. And they can provide a degree of
uncertainty for both parties that encourages settlement rather than
protracted litigation. Of course, the use of standards to permit courts
to resolve cases based on their individual facts presents the concern
that all standards raise-that consideration of individual
circumstances results in like cases not being treated alike.

205. Of course, clients will often choose different lawyers for government
enforcement actions in private civil litigation.

206. To the extent defendant-side lawyers are hired to lobby for a territorially
limited rule, this creates a natural principal-agent problem. With a territorially
limited rule, the services of defendant-side lawyers and firms are no longer needed in
the relevant situation.

207. This is the view that Kenneth Dam appears to advocate for antitrust law,
first as Deputy Secretary of State in the Reagan Administration, and later after
returning to academic life. Dam, supra note 151, at 376; Kenneth W. Dam,
Extraterritoriality in an Age of Globalization: The Hartford Fire Case, 1993 SUP. CT.
REV. 289, 293 (1993).
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Yet rules also raise problems in the extraterritoriality context
that would not be unreasonable for institutional actors to consider.
First, the question of whether a dispute between a U.S. company and
a Chinese or Russian company is a "like case" to an otherwise similar
dispute between a U.S. company and a company in a small,
developing country does not have an obvious answer. It is a question
that may implicate views of both political theory and power politics.
Second, rules provide a focal point for foreign interest groups who
favor or oppose the extraterritorial application of U.S. law. Each time
the Supreme Court grants certiorari in an extraterritoriality case
(each of which can potentially announce a rule), numerous foreign
governments file amicus briefS20 8 and likely also engage in more
informal efforts to influence the executive branch's position. Unlike
rules, standards neither preclude courts from considering geopolitical
ramifications nor provide the same focal point for interest-group
opposition. These problems may help to explain the persistence of
standards in extraterritoriality decision making, despite the
frustrating lack of guidance they provide to private actors about the
specifics of their legal obligations.

VII. STABILITY AND UNCERTAINTY

This Part discusses two analytical issues that arise from the
preceding analysis. Part VII.A suggests that the three types of
interpretive methods used for potentially extraterritorial standards
may have different levels of stability over time. Part VII.B explains
that uncertainty may have underappreciated value in extraterritorial
regulation, making it possible to do things with potentially
extraterritorial standards that cannot be done with extraterritorial
rules.

A. Stability: Interpretive Methods

Proextraterritoriality interpretive methods are likely to be less
stable (or less consistently applied) than antiextraterritoriality or
territorially neutral interpretive methods. This occurs because
proextraterritoriality methods face two practical problems. First, they
motivate foreign interest groups to become involved in lobbying
(either Congress or the executive directly, or the courts through

208. Cf. Ralf Michaels, Empagran's Empire: International Law and Statutory
Interpretation in the U.S. Supreme Court of the Twenty-First Century, in
INTERNATIONAL LAW IN THE U.S. SUPREME COURT: CONTINUITY AND CHANGE 533, 536

(David L. Sloss, Michael D. Ramsey & William S. Dodge eds., 2011) (noting that seven
foreign governments filed amicus briefs at the Supreme Court level in the Empagran
case).
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amicus briefs and law-reform efforts) against U.S. interference with
foreign regulatory systems. Second, they are perceived as vulnerable
to the criticism that judicial implementation of antiextraterritoriality
clear statement requirements-as was done in the Supreme Court's
1991 Aramco and 2010 Morrison decisions-can remove the courts
from making decisions about the territorial scope of U.S. law.

There is some reason to think that antiextraterritoriality
interpretive methods may be more stable, over the long term, than
proextraterritoriality interpretive methods. Interest groups affected
by extraterritorial enforcement actions are likely to consist of several
components: those directly affected; those similarly situated who
believe they could be affected by a similar, future action; those foreign
interests who are opposed more generally to extraterritorial
regulation; and those domestic interests who are opposed more
generally to extraterritorial regulation (perhaps for fear of similar
action by other states).

By contrast, proextraterritoriality interpretive methods may be
supported by a more limited set of interests groups. These can include
domestic interests benefitted by the extraterritorial action, foreign
interests benefitted by the relevant extraterritorial action, those
domestic interests in favor of a world-policeman type of role, and
those foreign interests that doubt their own government's ability to
achieve the regulatory objective (e.g., citizens of corrupt states on
bribery issues).

The stability of extraterritorial regulatory programs may also
depend on the size of the regulating states. Extraterritorial
regulation is both financially and geopolitically costly, and a state's
ability to enforce a particular extraterritorial regulation may depend
significantly on the importance its market or territory holds for
foreign states, businesses, or civil society. The United States and the
European Union can both exercise significant extraterritorial
antitrust authority because their markets are too important for many
companies to avoid. Because the effectiveness of extraterritorial
regulation depends substantially on the threat of territorial or
market exclusion, smaller, less financially or geopolitically significant
states should have more trouble maintaining stable extraterritorial
regulatory programs.

This does not, of course, prevent a small state from engaging in
extraterritorial regulatory efforts in one-of-a-kind situations
sufficiently important to the small state. For example, the young
state of Israel succeeded in abducting Adolf Eichmann from
Argentina and prosecuting him for acts taken in Germany before
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Israel became a state.209 Similarly, a medium power such as France
was able to sink a Greenpeace vessel at harbor in New Zealand before
a planned protest of French nuclear testing. 210 While both states
faced international ramifications for their actions, they each
succeeded in accomplishing what was (at least at the time)
apparently an objective of their governments. 211

B. Uncertainty as a Regulatory Tool

Should government regulators be troubled by the natural push
toward standards in extraterritoriality decision making? That
depends on their regulatory objectives. While there are certainly costs
associated with uncertainty, from an individual institutional actor's
perspective, there are reasons to think that the benefits could at
times exceed the costs. Specifically, the uncertainty associated with
standards does two things that are difficult to do in a rule-based
enforcement structure. First, it provides a mechanism for self-
calibration of enforcement levels, especially when a private right of
action exists. Second, it provides a way of discouraging the most
egregious of the activities targeted by the statute-even when an
actual enforcement action would be likely to cause significant foreign-
affairs problems.

1. Self-Adjusting Enforcement Levels

In statutory schemes with a private right of action, the executive
does not have the ability to control enforcement levels in the way that
it does in a statutory scheme that is enforced only by the government.
In this type of statutory scheme, standards may provide necessary
flexibility in an otherwise rigid system.

In purely domestic regulatory schemes, this pattern is natural
enough. A legal standard such as the reasonable care standard in tort
law has the advantage of automatically updating, at least to some
degree, as society and technology changes. In the jury system, jury
members charged with applying the relevant standard will rely on
their own experiences to determine what level of care is reasonable.

In situations involving extraterritorial regulation, the question of
whether U.S. law applies extraterritorially in a particular fact
situation is typically treated as a question of law for the court.

209. See S.C. Res. 138, U.N. Doc. S/RES/138 (June 23, 1960) (requesting that
Israel pay Argentina reparations for Israel's abduction of Adolf Eichmann from
Argentinean territory).

210. Rainbow Warrior (Fr. v. N.Z.), 82 I.L.R. 499 (Fr. N.Z. Arb. 1990).
211. To be clear, this is intended as a detached observation on the realities of

quasi-military international "regulatory" efforts-not as a comment on desirability of
the regulatory methods employed.
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Accordingly, it is the court rather than the jury doing the balancing
when a statute is structured as a potentially extraterritorial
standard. In this situation, the legislature's decision to leave the
territorial scope of the statute as a standard is effectively a delegation
of authority to the courts.212 The court, taking account of numerous
different factors-including, according to some formulations of the
test, extremely broad factors such as "the importance of the
regulation to the international political, legal, or economic
system" 213-can reach a decision as to whether the law applies
extraterritorially in the particular fact situation presented. 214

2. Discouraging Egregious Violations

The uncertainty inherent in standards may also serve as a way
of calibrating enforcement to the egregiousness of the potential
violation. As John Calfee and Richard Craswell have observed,
uncertainty in substantive legal standards should have predictable
effects on regulated parties' compliance decisions. 215

With most regulatory requirements, there is some inherent
uncertainty about whether noncompliant conduct will be noticed,
whether enforcement proceedings will be brought, and whether the

212. This does not quite seem to be a lawmaking authority (this is probably why
it has not been found to run afoul of the nondelegation doctrine); it seems instead-closer
to law-application authority tied to the specific facts of the case before the court. In
understanding this distinction between lawmaking and law-application authority, it is
important to remember the type of standard that is involved in decisions as to a
statute's territorial scope. These are typically complex, multifactor balancing tests
where the individual factors are assigned no level of priority and do not exhaust the set
of factors that can permissibly be considered by the court. In reaching decisions under
these tests, courts do sometimes make forward-looking statements that could appear to
set out the "law" and suggest fact situations that would test the future. However, the
very nature of these multifactor tests means that even a single factual change, if
sufficiently important, can change the outcome of the test.

213. RESTATEMENT (THIRD) OF FOREIGN RELATIONS OF THE UNITED STATES

§ 403(e) (1987).
214. This seems to be part of the attraction of balancing to the Reagan-era State

Department. See Dam, supra note 151, at 376. In an April 1983 speech to the American
Society of International Law, then-Deputy Secretary of State Kenneth Dam indicated:

We in the Department of State are not altogether satisfied with making a
balancing test the prerequisite to the existence of jurisdiction. As a practical
matter, however, a careful weighing of the interests of the states concerned is
obviously a useful procedure and a deterrent to unwarranted conflicts. We
welcome the Federal courts' use of a general balancing analysis in private cases
like Timberlane, Mannington Mills, and Mitsui. Balancing can certainly help to
ensure that decisions affecting significant foreign concerns are not taken
lightly.

Id.
215. John E. Calfee & Richard Craswell, Some Effects of Uncertainty on

Compliance with Legal Standards, 70 VA. L. REV. 965, 966 (1984).
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proceeding will be successful. When the underlying substantive
requirement is structured as a standard rather than a rule, there is
an additional level of uncertainty tied to what level of conduct is
necessary to comply with the law.2 16 Under a standard, compliance
may not be a yes/no decision. Instead, it may be a decision as to how
far one should go along a spectrum that gradually shifts from definite
(but costly) compliance to definite noncompliance, with numerous
gray areas in between. The exact borderline may be unclear and
dependent in part on the identity of the court (or other decision
maker) that is later tasked with determining ex post whether past
actions were legal.

Assuming the potential defendants are sophisticated and advised
by counsel (an assumption that is likely fair in the antitrust or
securities fraud context), they should be expected to modify their ex
ante behavior in response to litigation risk. 217 This expected
modification of behavior intersects in an interesting manner with the
Craswell and Calfee model of uncertainty's effects on compliance
incentives.

The Craswell and Calfee model demonstrates that, at least in
certain situations, uncertainty as to the standard of care legally
required can induce regulated parties to under- or over-comply. 2 18

While Craswell and Calfee are interested in under- and over-
compliance with respect to the socially optimal level, the interest here
is not in the socially optimal level, but the level of compliance that the
regulating state prefers. To the extent the state, such as the United
States, has a relatively high level of regulation in a particular
substantive area, it may in fact prefer to overregulate foreign
competitors of its companies. 219

This reduced concern about overregulation may also increase the
value of standards as a regulatory mechanism. Recall from the earlier
discussion that rule-like regulatory actions and executive branch
enforcement decisions can serve as focal points for opposition by
foreign interest groups. 220 Moreover, executive branch enforcement
decisions are costly and require the government to divert resources
from other enforcement efforts. The outcomes of these actions are also

216. See Ralph K. Winter, Paying Lawyers, Empowering Prosecutors, and

Protecting Managers: Raising the Cost of Capital in America, 42 DUKE L.J. 945, 965

("Where the law is deliberately unclear, a corporation cannot know whether it must

[comply with a particular legal requirement] until a court rules.").
217. On the role of potential liability in influencing expected behavior, see

generally Steven Shavell, Liability for Harm Versus Regulation of Safety, 13 J. LEGAL
STUD. 357 (1984) (demonstrating that private liability and government enforcement
can have a similar effect on ex ante behavior).

218. Richard Craswell & John E. Calfee, Deterrence and Uncertain Legal
Sanctions, 2 J.L. EcoN. & ORG. 279, 283-85 (1986).

219. See Muchmore, supra note 146, at 385-89.
220. See supra Part V.C.

2312013]



VANDERBILT/OURNAL OF TRANSNATIONAL LAW

more uncertain than in many domestic enforcement actions. There is
an ever-present risk that a decision to pursue enforcement in a
relatively weak case can result in a precedent that could make it
more difficult for the government to pursue similar enforcement
actions in the future.

VIII. CONCLUSION

This Article has drawn on the jurisprudential dichotomy between
rules and standards as options for structuring legal requirements.
After surveying the existing literature, the Article suggested that
existing statutes can be better understood as falling into three
categories: extraterritorial rules, territorially limited rules, and
potentially extraterritorial standards. For the two, opposing varieties
of rule-like statutes, interpretive theories are largely irrelevant in
determining territorial scope. However, for statutes structured as
potentially extraterritorial standards, the choice of statutory
interpretation method has a strong influence on whether the court
applies the statute extraterritorially in a particular fact situation.

The Article then examined the puzzling persistence of standards
in the face of the desire for certain, predictable legal rules in
international business. It suggested that numerous parties involved
in the extraterritorial law-making process have reasons to prefer that
the territorial scope of extraterritorial statutes be structured as
standards. This could either be their first preference or a second-best
option when a favorable rule is not feasible. These incentive
structures suggest that standards may be part of the long-term
structure of an extraterritorial regulatory system, especially one that
incorporates private enforcement provisions.

Finally, the Article suggested that uncertainty about territorial
scope may have some underappreciated benefits-at least from the
perspective of the regulating state. It may provide a way of roughly
calibrating enforcement levels over time. Moreover, it may make it
possible to affect primary behavior in foreign countries even in cases
when an actual enforcement action is unlikely to be brought.
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