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democratic society. It is required in the performance of our most basic public re-
sponsibilities, even service in the armed forces. It is the very foundation of good
citizenship. Today it is a principal instrument in awakening the child to cultural
values, in preparing him for later professional training, and in helping him to adjust
normally to his environment. In these days, it is doubtful that any child may rea-
sonably be expected to succeed in life if he is denied the opportunity of an educa-
tion. Such an opportunity, where the state has undertaken to provide it, is a right
which must be made available to all on equal terms.64

In San Antonio Independent School District v. Rodriguez, Mexican-
American parents took these words to heart in arguing that Texas's unequal
property tax-based funding of its schools violated equal protection guaran-
tees.65 For instance, even tiough plaintiffs were assessed a higher school
property tax than those in a nearby wealthy district ($1.05 versus $0.85 per
$100 of assessed property), plaintiffs' school district had much less to spend
on each child than the wealthy district ($356 versus $594 per pupil).6

While affirming its importance, the Court found neither explicit nor implicit
protection for public education in the Constitution:

Education, of course, is not among the rights afforded explicit protection un-
der our Federal Constitution. Nor do we find any basis for saying it is implicitly so
protected. As we have said, the undisputed importance of education will not alone
cause this Court to depart from the usual standard for reviewing a State's social
and economic legislation....

Even if it were conceded that some identifiable quantum of education is a
constitutionally protected prerequisite to the meaningful exercise of either [one's
First Amendment freedoms or right to vote], we have no indication that the present
levels of educational expenditures in Texas provide an education that falls short.67

Put another way, unequal funding, even if arguably severe, does not violate
constitutional guarantees of equal treatment under the law. This was cer-
tainly a limitation on the seemingly expansive language of Brown. Rodri-
guez appeared to distinguish Brown to the extent Brown concerned itself
with the denial of education based on status; Rodriguez did not treat poverty
as debilitating as race, despite the large funding gap between the rich and
poor school districts in Texas.68

Fortunately, the Court had an opportunity to further refine this pover-
ty/status distinction in Plyler v. Doe, challenging the denial of a free public
education to undocumented students in Texas.69 In an effort to conserve
public funds, Texas required all children to prove they were in the country

64. Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954).
65. See generally 411 U.S. 1 (1973).
66. Id. at 12-13.
67. Id. at 35-37.
68. Id. at 29-30.
69. 457 U.S. 202 (1982).
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legally before they could receive a free public education." Students who
could not prove their legal immigration status would be required to pay tui-
tion. In yet another 5-to-4 decision, the Court invalidated the Texas law.7'
While undocumented status was not irrelevant to fiscal decision-making,
Texas was not permitted to relegate undocumented children, whose immi-
gration status was not their own fault, to a permanent underclass of unedu-
cated youth.72 Citing Rodriguez, the Court reaffirmed that public education
is not a constitutional right, "[b]ut neither is it merely some governmental
'benefit' indistinguishable from other forms of social welfare legislation.
Both the importance of education in maintaining our basic institutions, and
the lasting impact of its deprivation on the life of the child, mark the distinc-
tion."73

Instead of viewing Plyler and Rodriguez as points along a spectrum of
school funding, the Court decided that the Texas law in Plyler was a total
deprivation of a public education rather than a tax on poor families, as it
viewed Rodriguez. Put differently, the Plyler Court could have easily de-
cided that, because undocumented status is a rational means for differentiat-
ing between individuals and because conserving scarce public monies is a
legitimate governmental interest, requiring undocumented children to pay to
attend Texas public schools was reasonable and hence constitutional.74

Yet, the Plyler majority correctly assessed the Texas law for what its
probable effect would be:

[to impose] a lifetime hardship on a discrete class of children not accountable for
their disabling status. The stigma of illiteracy will mark them for the rest of their
lives. By denying these children a basic education, we deny them the ability to live
within the structure of our civic institutions, and foreclose any realistic possibility
that they will contribute in even the smallest way to the progress of our Nation.75

70. Id. at 206-07.
71. Id. at 230.
72. Id. at 220.
73. Id. at 221.
74. Despite the Supreme Court's holding many years ago, some are concerned that

Plyler's grant of free public education to undocumented children imposes an undue fiscal
burden upon states and localities. See, e.g., Michael McNutt, Bill Seeks Details on Non-U.S.
Students' in Oklahoma Schools, NEwsOK, (Feb. 25, 2010), http://www.newsok.com/bill-
seeks-details-on-non-u.s.-students-in-oklahoma-schools/artice/3442072#ixzzgePB3fU
("A measure requiring school districts to report to the state the number of students who are
illegal immigrants and how much it's costing to educate them was passed by a House com-
mittee ...."); Nina Bernstein, Despite Ruling, Many School Districts Ask for Immigraion
Papers, N.Y. TIMES, July 23, 2010, at A16 ("Three decades after the Supreme Court ruled [in
Plyler] that immigration violations cannot be used as a basis to deny children equal access to
a public school education, one in five school districts in New York State is routinely requir-
ing a child's immigration papers as a prerequisite to enrollment, or asking parents for infor-
mation that only lawful immigrants can provide.").

75. Plyler, 457 U.S. at 223.
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In Rodriguez, the poor Mexican-American children were at least able to
attend public school, impoverished as it was compared with the rich school
district; in contrast, in Plyler, the Texas law would have effectively denied
the undocumented children an opportunity to attend at all. Read together,
Rodriguez and Plyler stand for the proposition that a free public education is
important enough to guarantee that the state provide it to all individuals,
although it is not required to ensure that all students within the state receive
roughly equivalent school funding.

And so, in Rodriguez and Plyler, we see the Court establishing what
seems to be a constitutionally-required minimum floor of educational rights,
post-Brown. Just as it withdrew from a robust commitment to both dese-
gregation and affirmative action the more time had elapsed since Brown, the
Court in Rodriguez and Plyler also retreated from what seemed to be a clear
mandate to ensure the full integration of schools regardless of status-
whether racial, economic, or immigrant-given the singular importance of
public education. Instead of a constitutionally thick conception of the pub-
lic education rights of all children, we have instead a rather stunted view,
one that leaves the poorest and most vulnerable without assurances of a
more level playing field (Rodriguez) beyond the minimum guarantee that
they at least get to play on a public education field with the rest of the child-
ren (Brown and Plyler76).

3. Desegregation/Affirmative Action Redux: Grutter, Gratz and Parents
Involved

Having clarified the boundaries of a state's obligations to provide edu-
cational access under Brown through Rodriguez and Plyler, the Court in the
last decade issued three opinions further exploring whether certain tradi-
tionally disadvantaged groups could be provided governmental assistance to
ensure their integration into society writ large, culminating in Parents In-
volved in Community Schools v. Seattle School District No. 1 (Parents In-
volved)," one that arguably muddies the doctrinal distinctions typically
drawn between the Court's desegregation precedents and its affirmative
action jurisprudence.

The first two opinions return to the issue of affirmative action in high-
er education. In Grutter v. Bollinger78 and Gratz v. Bollinger,79 the Court

76. Note, too, that the Court has expressed, in dicta, that Plyler's result was unique,
suggesting its reluctance to expand Plyler's version of educational rights as a constitutional
matter (although this says nothing about the constitutionality of a state law like AB540 that
extends Plyler's reach to protect undocumented college-bound students). See Kadrmas v.
Dickinson Pub. Sch., 487 U.S. 450, 459, 462 (1988) (rejecting claim of right to free school
transportation).

77. 551 U.S. 701 (2007).
78. 539 U.S. 306 (2003).
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was confronted with two affirmative action plans challenged by white ap-
plicants to the University of Michigan's Law School and College of Litera-
ture, Science, and the Arts, respectively. The Court issued a split decision,
upholding the law school plan, but striking the college plan as unconstitu-
tional. Applying Adarand's strict scrutiny test and echoing Justice Powell's
approach in Bakke, the Court ruled that enrolling a meaningfully diverse
student body was a compelling interest a state university could choose to
pursue, concluding that "[e]ffective participation by members of all racial
and ethnic groups in the civic life of our Nation is essential if the dream of
one Nation, indivisible, is to be realized."8 ° However, the Court split 5-to-4
over the means by which the two Michigan schools aimed to achieve diver-
sity. The law school's program hewed closely to Justice Powell's view in
which race was just one factor among many diversity factors, not one sub-
ject to specific quotas but rather focused on the applicant as a whole person,
all the while keeping an eye to admitting a critical mass of underrepresented
minorities.8

In contrast, the undergraduate college's program of assigning a specif-
ic number of quality points to applicants based on certain attributes-among
which was minority status-operated more like a quota system by prevent-
ing non-minority candidates from obtaining any points solely because of
their racial background.82 Just as colleges and universities closely studied
Powell's Bakke opinion, higher education administrators have, in turn,
parsed Grutter and Gratz, seeking ways to promote meaningful diversity
notwithstanding Justice O'Connor's prediction of a twenty-five year sunset
on affirmative action plans83 and various referenda ending affirmative action
in states like California84 and Washington.85 Although affirmative action is
not constitutionally dead, it is clear that, beginning with Bakke and then
progressing through Croson to Adarand to Gratz, Grutter proves a narrow
exception to the general rule barring governmental initiatives to improve the
employment and educational prospects of minorities, unless such laws bene-
fit all students by creating a diverse learning environment. Rodriguez and
Plyler further teach us that such learning environments need not be uniform-
ly funded as long as they are open to all, regardless of socioeconomic or

79. 539 U.S. 244 (2003).
80. Grutter, 539 U.S. at 332.
81. Id. at334-41.
82. Gratz, 539 U.S. at 271-74.
83. "We expect that 25 years from now, the use of racial preferences will no longer

be necessary to further the interest approved today." Grutter, 539 U.S. at 343.
84. California Civil Rights Initiative, Proposition 209 (1996), available at

http://vote96.sos.ca.gov/Vote96/html/BP/209text.htm.
85. Washington State Civil Rights Initiative 200 (1998), available at

http://www.secstate.wa.gov/elections/initiatives/text/i200.pdf.
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immigration status.s6 Once again, Professor Bell's "interest convergence"
idea is instructive: a majority of the Court appears willing to endorse go-
vernmental interventions that benefit the underprivileged only where these
do not offend majoritarian sensibilities because they offer broader lessons
for all (diversity is good, Grutter) or they do not unduly interfere with exist-
ing privilege (rich schools remain rich, Rodriguez).7

The final case in the trilogy from the past decade is Parents Involved,"
which held unconstitutional two public school student assignment plans that
relied on comparing the race of the transferred students to the existing racial
composition of the schools in order to ensure that residentially-isolated mi-
nority students were not foreclosed from enrolling in the most desirable
schools. Because the school districts were not attempting to remedy dejure
segregation but were instead aiming to stem defacto re-segregation, the 5-
to-4 majority was unwilling to defer to the districts' assessment of what
constituted an equitable racial balance even if their goals could be characte-
rized as inclusive and not invidious.

Invoking Brown, Chief Justice Roberts concluded that "[t]he way to
stop discrimination on the basis of race is to stop discriminating on the basis
of race."89 Concurring, Justice Thomas likened the school districts to the
segregationists in Brown, stating in contrast that his "view [of a colorblind
constitution] was the rallying cry for the lawyers who litigated Brown."9 In
dissent, Justice Stevens questioned the majority's faithfulness to Brown's
principles:

THE CHIEF JUSTICE fails to note that it was only black schoolchildren who were
[discriminated against]; indeed, the history books do not tell stories of white child-

86. For more on school finance litigation, see, for example, Bowman, supra note 48;
Preston C. Green, III, Bruce D. Baker, & Joseph 0. Oluwole, Achieving Racial Equal Educa-
tional Opportunity Through School Finance Litigation, 4 STAN. J. C.R. & C.L. 283 (2008);
Preston C. Green, III, Bruce D. Baker & Joseph 0. Oluwole, Race-Conscious Funding Strat-
egies and School Finance Litigation, 16 B.U. PUB. INT. L.J. 39 (2006); Molly McUsic, The
Use of Education Clauses in School Finance Reform Litigation, 28 HARV. J. ON LEGIS. 307
(1991).

87. In the same "interest convergence" vein, Plyler might appropriately be read as
acceptable because, even though it prevents states from charging undocumented students
tuition, rich students (and more to the point, their rich parents) won't be directly affected by
this because they will be able to attend the rich school districts unaffected by Rodriguez.

88. 551 U.S. 701 (2007). For more on Parents Involved, see, for example, Preston
C. Green, III, Julie F. Mead, & Joseph Oluwole, Parents Involved, School Assignment Plans,
and the Equal Protection Clause: The Case for Special Constitutional Rules, __ BROOK. L.
REv. _ (forthcoming 2011) (draft on file with author) (arguing that the Court's adoption of
the colorblind principle is not supported by the history and text of the Fourteenth Amend-
ment and is inconsistent with the Court's jurisprudence regarding constitutional conflicts
between school districts and students).

89. Parents Involved, 551 U.S. at 748.
90. Id. at 772 (Thomas, J., concurring).
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ren struggling to attend black schools. In this and other ways, THE CHIEF JUSTICE

rewrites the history of one of this Court's most important decisions.
9 1

Parents Involved teaches us at least three important lessons about the
legacy of Brown in light of the Court's desegregation and affirmative action
jurisprudence. First, doctrinally, Parents Involved seems to blur the line
between the school desegregation and affirmative action cases. The student
assignment plans at issue were not designed to remedy segregation and,
therefore, bore a closer resemblance to the recent educational affirmative
action cases, Grutter and Gratz. While the Parents Involved majority li-
mited Grutter's diversity principle to the higher education context,92 the
rhetoric of the opinion closely resembles then Chief Justice Rehnquist's
view in Gratz.93 Both Roberts and Rehnquist appear to assert that even as-
suming its benign motives for providing educational access to students of
color, the state may not use race to discriminate against majority students
absent specific proof of unconstitutional discrimination requiring remedia-
tion. Any re-segregation of the classroom is presumptively due to private
choices (based on residential patterns, Parents Involved) or the application
of neutral admissions standards (Gratz), not governmental interference.

Second, and related to the first point, the Court's reluctance to permit
aggressive legislative integration policies in pursuit of desegregation and
affirmative action suggests how far the colorblind conception of equal rights
has permeated its jurisprudence. Recall the difference in how Brown was
cited by the various Parents Involved justices in the majority and minority.
For Roberts and Thomas, Brown is about never treating others differently
based on skin color and embracing the colorblind ideal; for Stevens, Brown
is about alleviating the subordination of a minority group at the hands of a
majority group. The school districts in Parents Involved were discriminat-
ing on the basis of race, and that fact alone was enough to render their ac-
tions unconstitutional in Roberts's and Thomas's eyes. Stevens and the
other dissenters appreciated the context of the school districts' decisions:
they saw the government wanting to make sure that black children were not
barred access to the more desirable schools, not unlike how they were his-
torically barred in Brown. Viewed in this light, Grutter and Plyler, not
Gratz and Rodriguez, are the proper heirs to Brown, for the former uphold
the promise of integrating students from less-privileged backgrounds into
society's mainstream; in contrast, the latter maintain the status quo (as does
Parents Involved, for that matter) notwithstanding that doing so relegates
minority students-whether by racial, socioeconomic, or immigrant sta-
tus-to the back of the proverbial bus.

91. Id. at 799 (Stevens, J., dissenting) (footnote omitted).
92. Parents Involved, 551 U.S. at 724-25.
93. Compare Gratz v. Bollinger, 539 U.S. 244, 271-72 (2003), with Parents In-

volved, 551 U.S. at 723.
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Third, Parents Involved also supports the "interest convergence" the-
sis through its revisionist reading of Brown. Whereas, in its most iconic
sense, Brown might have stood for the idea that absolute equality in public
education is a constitutional imperative, in its current incarnation in light of
Parents Involved (and Gratz, Bakke, and Rodriguez), Brown embraces the
notion of a colorblind Constitution that protects all individuals regardless of
race, no matter that one's lived experience in the U.S. (and in its public
schools) cannot help but be shaped by one's racial, socioeconomic, and im-
migrant status.

In sum, the Court's failure to promote desegregation and affirmative
action bespeaks its reluctance to fully embrace a robust version of Brown's
"integrative egalitarianism" principle: aggressive government action to help
those at society's margins effectively integrate into and become part of the
mainstream community. The current miserly reading of our Constitution's
equality principles challenges all federal, state, and local government enti-
ties to find ways to promote education among the least fortunate, while rais-
ing awareness of the lost promise and potential of Brown as a precedential
vehicle for transformative, integrative change.

C. Situating Martinez in the post-Brown Context

Reflecting on Brown's legacy sheds new light on the Martinez litiga-
tion. In AB540, the California legislature is attempting to further Brown's
commitment to equality and integration by permitting talented, dedicated
California graduates the opportunity to attend its colleges and universities at
reduced cost, regardless of their immigration status.94 AB540 extends by
policy what Plyler guaranteed to undocumented students constitutionally:
an opportunity for students like "Nicole" to further their education and ful-
fill their promise as productive members of society." And analogous to
Michigan's calculus in Grutter, California believes that investing in its high
school graduates will benefit not only undocumented students, but their
classmates, the university, and the state as well.

Of course, the out-of-state plaintiffs in Martinez do not see things this
way. Instead, they believe that their status as U.S. citizens provides them
protection under federal law that should trump California's desire to help
further the education of its undocumented high school graduates.96 In their
view, federal laws limiting benefits to the undocumented dictate that Cali-
fornia has but two choices, either to extend tuition subsidies to all persons,
regardless of where they currently reside or where they attended high

94. CAL. EDUC. CODE § 68130.5 (West 2011) (AB540 refers to Assembly Bill 540,
which was codified as § 68130.5).

95. § 68130.5.
96. Martinez v. Regents of the Univ. of Cal., 241 P.3d 855, 869 (Cal. 2010).
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school, or to repeal AB540; otherwise, the Martinez plaintiffs believe the
courts should rule that AB540 is preempted by federal law.97

In a sense, the Martinez plaintiffs invoke an exception to the "color-
blind constitution" rule. The Constitution recognizes and preserves differ-
ences between U.S. citizens and noncitizens, and our federal laws limit how
states might treat undocumented persons in their midst. Yet, the Martinez
plaintiffs' privileging of their citizenship status works a similar injustice as
the privileging of the white race did prior to Brown. Put differently, just as
one's majority race operates as a privilege, so does one's citizenship status.

Although the Supreme Court denied certiorari in Martinez," it may
well be faced in the future with trying to clarify the boundaries between
state and federal power over immigrant education: should the Court abide
U.S. citizenship as a federalism trump, denying states an opportunity to
level the educational playing field? Or should the Court embrace the inte-
grationist, egalitarian ideals of Brown and recognize that state laws like
AB540 are not designed to discriminate against U.S. citizens, but are in-
stead intended to invest in talented undocumented students?

The problem with framing the issue thusly is that most U.S. citizens
readily accept the U.S. citizen-noncitizen divide as a rational one, and in-
deed, the Supreme Court has affirmed the federal government's supremacy
in legislating the borders of that bright line.99 Indeed, in many ways, the
long history of Brown's desegregation and affirmative action jurisprudence
suggests that the integrative egalitarianism ideal is not one the Court readily
embraces where race is at issue. Put differently, Brown's legacy has been
more about maintaining white privilege than dismantling it, and the few
gains by minorities can be readily explained by Bell's interest convergence
principle.

Yet, if we think outside the box for a momentthere might be a differ-
ent explanation for minorities' gains apart from interest convergence that
becomes apparent by examining the Court's recent gay rights jurisprudence.
Applying a standard no stricter than rational basis, the Court in Romer and
Lawrence affirmed the idea that unpopular or disfavored minority group
members may not be discriminated against just because they are in a mi-
nority group.' As applied to the Martinez litigation, we can see that
AB540 does not discriminate against a minority group; at best, it might dis-

97. Id. at 860, 861-62.
98. Martinez v. Regents of the Univ. of Cal., 241 P.3d 855, 869 (Cal. 2010), cert.

denied, 79 U.S.L.W. 3494 (U.S. June 6, 2011) (No. 10-1029).
99. Within immigration law, this has come to be known as the "plenary power"

doctrine. See, e.g., Stephen H. Legomsky, Ten More Years of Plenary Power: Immigration,
Congress, and the Courts, 22 HASTINGS CONST. L.Q. 925 (1995).

100. See Romer v. Evans, 517 U.S. 620, 633 (1996); Lawrence v. Texas, 539 U.S.
558, 574-76 (2003).
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criminate against a privileged immigration-status group-a sub-class of
U.S. citizens-and it does not do so because of any animus, but because it
aims to uphold the egalitarian, integrative vision of Brown by helping un-
derprivileged but talented undocumented students attend college.

Indeed, if laws like AB540 are eventually held preempted by federal
law, one might question what interest Congress would have in denying Cali-
fornia the right to enact educational policy as it sees fit. Might siding with
the plaintiffs be more akin to the animus found in Romer and Lawrence?
Citizens have many options for private and public higher education within
their own state and others (and, indeed, some former California high school
graduates will be unintended beneficiaries of the law). What interest would
the federal government have in denying California the opportunity to level
the playing field for the undocumented? Why must U.S. citizens who never
attended a California high school be entitled to a subsidized college educa-
tion over an undocumented person who has, simply because the former is a
U.S. citizen? Does U.S. citizenship entitle one to a subsidized California
education?

Shifting focus from Brown's progeny and race to the struggle -for gay
rights provides yet another way of looking at the issue. Whereas the post-
Brown struggle for racial equality and educational equity shifted from con-
cerns over effectively integrating underrepresented minorities in the dese-
gregation and affirmative action contexts to colorblind evenhandedness and
the impact such efforts had on the majority, recent Supreme Court jurispru-
dence regarding gay rights has focused more on the limits of a majority's
power to marginalize an identifiable minority group. It is this frame-the
constitutional limits on majoritarian power-that may prove to be the more
salient one when examining what egalitarian integration might mean in the
context of the Martinez plaintiffs' assertion that their federal citizenship
rights trump California's modest attempt to foster a more inclusive society.

III. FROM BOWERS TO ROMER TO LA WRENCE: LESSONS FROM ANOTHER

STRUGGLE

While the Court has retreated from a more robust commitment to anti-
subordination in its desegregation and affirmative action jurisprudence, it
has simultaneously found for gay rights plaintiffs in two prominent cases
decided in the late 1990s and early 2000s. That these decisions were au-
thored by a politically conservative Court that had limited civil rights in
several race cases over the same period is particularly interesting. These
two cases-Romer v. Evans and Lawrence v. Texas-provide important
clues as to when the Court might be inclined to find that democratically-
enacted laws more likely reflect animus or invidious discrimination rather
than the shared values of a community striving to accurately define itself in
pursuit of the common good.
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But before Romer and Lawrence, there was Bowers v. Hardwick,"' in-
famous for its pernicious view of sexual minorities. In Bowers, the Court
upheld a Georgia law that criminalized sodomy. Although the law did not
differentiate between heterosexual and gay sodomy, the case involved the
prosecution of a gay man, Michael Hardwick. Writing for a 5-to-4 majority,
Justice White opined that gay persons did not have a constitutional right to
engage in private, consensual sex under the Due Process Clause."2 White
cited the long history of anti-sodomy laws and Georgia's belief in the im-
morality of homosexual conduct as reasons for the Court deferring to the
state." 3 Interestingly, Justice Powell, who had supplied the swing vote for
the majority, publicly acknowledged in later years that he had erred in sid-
ing against Michael Hardwick."°

Ten years after Bowers, the Court had a second opportunity to consid-
er a sexual orientation discrimination case in Romer. 5 In an effort to stem
the tide of municipal laws protecting sexual minorities from employment
and housing discrimination, the people of Colorado passed Amendment 2 to
the state constitution, outlawing all such laws. Framed as a "no special
rights" initiative, Amendment 2's proponents waged an aggressive cam-
paign, warning against the evils of homosexuality and arguing that sexual
minorities should not be entitled to special rights simply because of their
practices. 6 In a 6-to-3 decision, the Court deemed Amendment 2 an un-
constitutional violation of the Equal Protection Clause. Although it did not
find sexual minorities a suspect class and therefore purported to apply but a
rational basis review, the Court found the sheer breadth and scope of the
law untenable:

101. 478 U.S. 186 (1986).
102. Id. at 191.
103. Id. at 192-94 & nn.5-6.
104. JOHN C. JEFFRIES, JR., JUSTICE LEWIS F. POWELL, JR. 530 (1994) (discussing a

1990 NYU lecture where Powell conceded his vote in Bowers v. Hardwick was a mistake).
105. Romer, 517 U.S. 620.
106. A recent case from last term provides additional insight into this "special rights

versus equal rights" debate. Although styled as a First Amendment, not gay rights, case, in
Christian Legal Society Chapter of the University of California, Hastings College of the Law
v. Martinez, 130 S. Ct. 2971 (2010), the Court found that the Christian Legal Society (CLS)
had no right to be formally recognized by the Hastings Law School, which revoked the
group's student organization status following CLS's admission that it precluded gays from
membership. CLS had argued that it was the Law School that had unlawfully discriminated
against CLS by singling it out for punishment. Justice Ginsburg's majority opinion con-
cluded otherwise: "CLS, it bears emphasis, seeks not parity with other organizations, but a
preferential exemption from Hastings' policy. The First Amendment shields CLS against
state prohibition of the organization's expressive activity, however exclusionary that activity
may be. But CLS enjoys no constitutional right to state subvention of its selectivity." Id. at
2978. Unlike gay rights advocates in Romer, it was CLS that sought preferential treatment;
gay rights advocates simply wanted to enjoy rights and privileges everyone else enjoyed,
including fair access to housing and employment.
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[T]he amendment imposes a special disability upon these persons alone. Homo-
sexuals are forbidden the safeguards that others enjoy or may seek without con-
straint.... These are protections taken for granted by most people either because
they already have them or do not need them;'0 7 these are protections against exclu-
sion from an almost limitless number of transactions and endeavors that constitute
ordinary civic life in a free society.' 0

From the Court's perspective, to take the unprecedented route of
amending a state constitution to specifically deny equal rights to a class of
people simply because one has the votes to do so suggested an irrational
prejudice. Quoting Department ofAgriculture v. Moreno, the Court opined:
".[I]f the constitutional conception of 'equal protection of the laws' means
anything, it must at the very least mean that a bare.., desire to harm a po-
litically unpopular group cannot constitute a legitimate governmental inter-
est. "'109

Predictably, Justice Scalia's stinging dissent raised the specter of
Bowers, which was then still good law."' In his view, even if Colorado's
amended constitution made it more difficult for sexual minorities to seek
legal protection, such a result was no worse than the criminalization of sod-
omy upheld in Bowers: "If it is constitutionally permissible for a State to
make homosexual conduct criminal, surely it is constitutionally permissible
for a State to enact other laws merely disfavoring homosexual conduct.""'

That Romer was an equal protection case striking down a law that reached
sexual orientation, not just conduct, whereas Bowers more narrowly focused
on sanctionable conduct under substantive due process, seemed legal dis-
tinctions that required reconciliation and clarification.

The Court finally resolved this inherent tension between Bowers and
Romer by deciding Lawrence in 2003." 2 At issue in Lawrence was Texas's
anti-sodomy statute, criminalizing same-sex activity as "deviant."" 3  In
another 6-to-3 decision, the Court overruled Bowers, noting that the Due
Process Clause protects the right of all adults to engage in private, consen-
sual sexual activity, irrespective of their sexual orientation."4 While ac-
knowledging the long history of anti-sodomy laws, the majority noted that

107. See, e.g., Peggy McIntosh, White Privilege: Unpacking the Invisible Knapsack,
PEACE & FREEDOM, July/Aug. 1989, at 10, 10 ("As a white person, I realized I had been
taught about racism as something which puts others at a disadvantage, but had been taught
not to see one of its corollary aspects, white privilege, which puts me at an advantage.").

108. Romer, 517 U.S. at 631.
109. Id. at 634-35 (quoting Dept. of Agriculture v. Moreno, 413 U.S. 528, 534

(1973)) (alteration in original).
110. Id. at 636 (Scalia, J., dissenting).
111. Id. at 641.
112. 539 U.S. 558 (2003).
113. Id. at 563.
114. Id. at 564-79.
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anti-same-sex sodomy statutes are of more recent vintage." 5 That fact,
combined with its decisions in Planned Parenthood of Southeastern Penn-
sylvania v. Casey"6 (reaffirming the substantive content of due process) and
Romer"7 (invalidating as irrational an anti-homosexual law), led the Court
to conclude that Texas had no legitimate interest in criminalizing private
sexual conduct between consenting adults."8 Moral disapproval of same-
sex conduct could not, by itself, be sufficient to justify its criminalization." 9

As applied to the Martinez plaintiffs' assault on California's AB540,
Romer and Lawrence reflect a Court reluctant to allow a majority to impose
its morals and values upon a minority group simply because it can. From an
anti-subordination perspective, the Court reads the due process and equal
protection components of the Fourteenth Amendment in the spirit they were
originally intended-to ensure that no one is denied the opportunity to pur-
sue her American dream simply because of an accident of her birth. State
DREAM Acts like California's AB540 further, rather than hinder, their be-
neficiaries' American dreams by providing a pathway to full citizenship and
membership for those unfairly burdened by circumstances beyond their con-
trol.

Unlike the unconstitutional laws struck down in Romer and Lawrence,
state DREAM Acts have a legitimate purpose: to help talented students
achieve their fullest potential through higher education, unfettered by their
immigration status. 2 ' Viewed in this light, it is the Martinez plaintiffs' po-
sition that appears unreasonable. By reading the federal statutes so strictly
that they prevent the states from pursuing legitimate ends and by assuming
that U.S. citizenship automatically entitles the plaintiffs to state benefits
seems a stretch. After all, nothing in AB540 prevents the Martinez plain-

115. Id. at 569.
116. 505 U.S. 833 (1992).
117. 517 U.S. 620 (1996).
118. Johnson, 539 U.S. at 560.
119. Interestingly, while the DREAM Act floundered, Congress approved a repeal of

the military's "Don't Ask, Don't Tell" policy on December 18, 2010. See, e.g., Carl Hulse,
Senate Ends Military Ban on Gays Serving Openly, N.Y. TIMES, Dec. 19, 2010, at Al.

120. To the extent that immigration status is properly a federal, and not a state, con-
cern, California is exactly right to regard it as irrelevant to its determination of which stu-
dents it should support. Put differently, California is interested in supporting a core group of
dedicated California high school graduates regardless of their immigration status. Just as
Arizona's anti-immigration bill SB1070 was popularly viewed as a way to prompt federal
action on comprehensive immigration reform, California's AB540 (and the other state
DREAM Act laws) should also be considered a nudge in the direction of passing the federal
DREAM Act. A recent report by the Migration Policy Institute suggests that California
should be particularly interested in the federal DREAM Act's passage as approximately
500,000 Californians would likely.benefit. See JEANNE BATALOVA & MARGIE McHUGH,
MIGRATION POLICY INST., DREAM vs. REALITY: AN ANALYSIS OF POTENTIAL DREAM ACT

BENEFICIARIES 10 (2010), available at http://www.migrationpolicy.org/pubs/DREAM-
Insight-July2010.pdf.
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tiffs from also receiving tuition subsidies if they attend and graduate from a
California high school. By its terms, the law discriminates, if at all, on the
basis of high school attendance and graduation, not on citizenship or resi-
dence.

One objection to this line of reasoning might be that the law operates
as a de facto residency requirement, and therefore runs afoul of the federal
law. Presumably, the federal government has a legitimate interest in pre-
venting states from favoring undocumented persons, who are barred from
residence anywhere in the United States, over U.S. citizens. Thus, the high
school attendance and graduation requirement favors California residents,
including undocumented persons, over out-of-state U.S. citizens.

As defenders of the California law are quick to point out, first, undo-
cumented persons themselves are required to comply with the attendance
and graduation requirements, regardless of their residence, and second,
there are any number of non-resident U.S. citizens who would be eligible
for this benefit such as:

U.S. citizens who attended high school in California but have resided in another
state after completing high school and before enrolling in college or graduate
school; students who attend boarding school for part of the year in California while
maintaining a permanent residence in another state; students living in an adjoining
state which is contiguous to a California school district who attend the California
school; and students whose actual and legal residence is in a foreign country adja-
cent to this state, and who regularly return within a twenty-four-hour period to said
foreign country.'21

The California Supreme Court embraced this analysis. 22

If, as the Court noted in Romer, the Equal Protection Clause stands for
nothing if not that majorities may not impose their will upon a disfavored
group simply because they can, and if Lawrence warns us against the dan-
gers of adopting majoritarian notions of morality for their own sake, we
must take seriously the consequences of siding with the Martinez plaintiffs.
While a critic might contend that a vote for the plaintiffs is a vote for the
rule of law and the primacy of citizenship as an important legal and social
status, what might the cost be? Even if we're not persuaded by the analo-
gies to the Court's recent gay rights jurisprudence, the parallels are worth
thinking about. What is gained by depriving hardworking students like
"Nicole" the opportunity to further their education? If one function of edu-
cation is to improve society through an investment in the best and the brigh-

121. See Martinez Brief, supra note 21, at 12-13.
122. See Martinez v. Regents of the Univ. of Cal., 241 P.3d 855, 860 (Cal. 2010)

("Because the exemption is given to all who have attended high school in California for at
least three years (and meet the other requirements), and not all who have done so qualify as
California residents for purposes of in-state tuition, and further because not all unlawful
aliens who would qualify as residents but for their unlawful status are eligible for the exemp-
tion, we conclude the exemption is not based on residence in California.").

Vol. 2011:275

HeinOnline  -- 2011 Mich. St. L. Rev. 300 2011



Immigrant Education

test, what is gained by effectively denying access to one segment of society
based on an accident of birth?

Perhaps the strongest argument in favor of these DREAM acts is an
economic one. It makes little sense to invest in the primary and secondary
education of all students pursuant to Plyler only to abandon college-bound
undocumented students based purely on their status. Finding ways to help
the most talented students succeed, regardless of their race, poverty, or im-
migrant status, inevitably pays dividends to the society writ large. Taken
together, state and federal DREAM acts seek to eliminate the major fiscal
and immigration barriers to students who, by an accident of birth, do not
have the same educational opportunities as middle-class U.S. citizens.
While clearly not a guarantee of success,'23 these acts invest in some of the
best and the brightest, helping them to eventually become, like Nicole, full
contributing members of our nation and their communities.'24

123. Even if students are successful in making it to college, those from disadvantaged
backgrounds are more likely to have difficulty graduating. See, e.g., Tamar Lewin, Once in
First Place, Americans Now Lag in Attaining College Degrees, N.Y. TIMEs, July 23, 2010, at
A ll ("We spend a fortune recruiting freshmen but forget to recruit sophomores .... " (quot-
ing Michael McPherson, President, Spencer Foundation)); see also Michael A. Olivas, The
Political Economy of the DREAMAct and the Legislative Process: A Case Study of Compre-
hensive Immigration Reform, 55 WAYNE L. REv. 1757, 1764 & n.28 (2009) (noting the par-
ticular challenges faced by the relatively small number of undocumented students who cur-
rently attend college, an estimated 50,000 to 60,000 out of eighteen million nationwide, or
substantially less than one percent of total enrollment). A preliminary study of the impact
the Texas and California DREAM Acts have had on increasing undocumented access sug-
gests a slight positive effect, especially among older Mexican men, although overall benefit
appears negligible; the authors caution, however, that the data they examined may have been
too soon after the laws' passage in 2001 to usefully predict any long-term effects of the law.
See Aimee Chin & Chinhui Juhn, Does Reducing College Costs Improve Educational Out-
comes for Undocumented Immigrants? Evidence from State Laws Permitting Undocumented
Immigrants to Pay In-State Tuition at State Colleges and Universities (Nat'l Bureau of Econ.
Research, Working Paper No. 15932, 2010), available at http:/www.nber.org/papers/
w15932.

124. Viewed in this way, undocumented college-bound students are an untapped
resource that would be a tremendous benefit to the U.S. through the federal DREAM Act.
See Romero, supra note 19, at 416 ("But an arguably untapped source of potential future
labor would be those undocumented postsecondary school students who are precluded from
pursuing a college education because of their immigration status or limited finances. If Con-
gress would formally acknowledge that education is work, and that superior high school
performance leading to college admission is a sign of employment potential, it would avail
the country of a future labor source already educated within and familiar with the U.S. school
system. Just as an employment-based immigrant visa may be viewed as a fair exchange for
the anticipated contributions of the immigrating employee, the [federal bill's] adjustment of
status provision implicitly acknowledges the work undocumented high school students have
done to gain acceptance into a U.S. college or university.").

HeinOnline  -- 2011 Mich. St. L. Rev. 301 2011



Michigan State Law Review

IV. PLYLER REDUX: RECLAIMING THE ANTISUBORDINATION PROMISE OF
OUR AMENDED CONSTITUTION

At the end of the day, we are left to ruminate on the true meanings of
Brown and Plyler. Viewing these landmark civil rights education cases
through the lens of Romer and Lawrence adds depth to our analysis, for we
realize how irrelevant and irrational alienage discrimination is in the educa-
tion context. If Brown stands for integrative egalitarianism, and Plyler for
the irrationality of denying a basic education to a blameless class based on
their immigration status, and if Romer and Lawrence teach us that the Four-
teenth Amendment requires a vigilant awareness of how majorities can pre-
judicially disenfranchise minorities, then it seems patently clear that the
California Supreme Court was right in finding against the Martinez plain-
tiffs. California correctly understands that one's immigration status is irre-
levant to one's ability to succeed as a student and to become a contributing
member of society. Those who invoke federal law as an absolute bar to
state anti-subordination pursuits, privileging U.S. citizenship and disparag-
ing undocumented status, should bear the burden of proof as to how immi-
gration status-like race or sexual orientation-might be a relevant basis for
denying someone her chance to fulfill her own American dream.

CONCLUSION

To close, let us consider the results of a recent medical study that
gives the lie to assuming a blanket preference for U.S. citizens over nonciti-
zens. Dr. John Norcini and his colleagues discovered that foreign-born
medical doctors who graduated from foreign medical schools perform just
as well as those born and trained in the United States.'25 Interestingly, they
also found that U.S. citizens who graduated from foreign medical schools
did not perform as well as their peers; the researchers surmised that foreign-
trained U.S. citizens' poorer performance may be because they could not get
in to selective medical schools stateside.126 Put differently, this extensive
study of over 240,000 hospitalizations in Pennsylvania from 2003 to 2006
suggests that U.S. foreign-trained students performed less well than immi-
grant foreign-trained students; indeed, the noncitizen students did better on
average than the U.S. citizens. 27 In a similar vein, California's decision to
provide access to undocumented students makes sense-not because they
might be better than U.S. citizens, but because we should encourage success

125. John J. Norcini et al., Evaluating the Quality of Care Provided By Graduates of
International Medical Schools, 29 HEALTH AFF. 1461, 1466-67 (2010).

126. See Denise Grady, Foreign-Born Doctors Give Equal Care in U.S., N.Y. TIMES,
Aug. 3, 2010, at D7; Norcini et al., supra note 125, at 1466-67.

127. See Norcini et al., supra note 125, at 1464.
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in the best and brightest, regardless of citizenship. Providing access to col-
lege for excellent undocumented students does just that.
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